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de Fpibus dici 
aut ſcrib1, poteſt 


mentum 
cod mea n ſententia 
a Capita, de iiſdem, 

| dſt, Condendis, Corri- 


Expo- reing, D 
. e frvieg, 


cerning ing 0 Few, 


n Condendis vero Legi. 
*. ſex ſunt que inter a- 

la ventunt precipue conſi- 
Nanda. Ac primum qui- 

em ipſins in qua feruntur 
malig forma, q pads alia 
natio * "ma 


(licet ſpacioſus 


do a 


Ari it TTY that 


can be [aid or uri - 
en 0 Laws, al- ** 


| though the Field be. 
large, and the common Place 
thereof may ſeem to be in- 


nite, but in mine Opimon 
may be redut d to one of theſe 


ings amongſi many 247 
all into Can 
deration. Fin under .what 
Forth. of Commonwealth the - 
Lawmakers be governed; ; 


2 one Conſider ation-is ro- 


7M e where ihe Government 
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Adiftocratical” 
_ "and a Third when tt is 24 
mbcratical. Seranahy, 
oro the ſeveral eve of te the. 
al Laws e 
. Proper. ation 
novation or Change of ſome 
Lauf 75 moſt dangerous,aud 


-befs Peril in the Alteration of gum 


" others. "Thirdly, to under- 
fand what the true Senſe 
and AN of the Laws 
"then ſtan 
fa forth-former Laws have 
made. Pr 


 Fourihh, 

1 ehend what have. been 
Cauſes of the Danger or 

 Hindrance that hath fallen 

out in that particular to the 


"Commonwealth, either in re- 
oo of Time, Plate, Perſons 


' or othermiſe.” Fifthly, to fore- 
"feb that a proportional Re- 
med be applied fo, as that 
or curing 27 Jome Defefts 


puff, there be not a flirring of 


more dangerous Effects in 
Future. $6 wxthly, the mean, 
aua that only'ts by Authors. 
. f the bieh (that in Troth 

the -bigheft Court of Par- 
*Tiament. Concerning the Cor- 
- recfion of old, the > ane Re- 
8 art to be obſerved, that 
ave been ſaid touching the 
Making of new. For Di- 
geſting of farmer Lam into 
Meta and Order, Three 
. are rTequifite : Judg- 
ment to know them, Art to 
DF how, and Biene 
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ding is, and bo 


oviſion in the Caſe 
that falleth imo Quaſtion. 


by Exp Exp erience o 


lias, experientia' a 
mur. 
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ticum naſe. Wis. 1. 
= Vero egum mn. 
icipalium, uz nationi 5 
ill; propriz ſunt, in ſin. WW 
ulis ſuis . certa 0 
cognitio, quandoguidem 
periculoſa magis ſit ha- WW *; 
rum quam illarum Le. a 
ve antiquatio, five 10 
innovatio, five denique 5 
immutatio. Tertium et, % 
ut verum ſenſum atque $ 
ſententiam illarum legum WW: 
quæ tum obtinent, nec- r 
non quouſque Leges ſu- rg 
periores cauſſæ contro- Fo 
verſæ proſpexerint tenea- 
mus. Quartum, ut m. 5 
ag” periculi aut dam- * 
ſi quid in illo cafy 10 
republic acciderit, . 
ſpectu tempor”, loci perſo bp 
narum, aut undecunque s. 0 


equa: 
2 5 diligens 
cautio eſt, ut remedium 
aptum atque commodum 
pg adhibeatur, ne dum + 
liquibus malis præteriti 
mederi cupimus, futura a. 
lia longe periculoſiora eri 
temus. Ultimum eſt le. 
Lond ferendarum meds 
nod totum in mag: 
155 $ & ſupreme {ane 
curiæ Parliamenti autho- 
ritate pot tum eſt Legum 
anti emendation 
qu attinet, eædem pla- 
ne cautiones obſe 
ſunt, quas incondentis no 


vis ſupra attiginus. | 
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copnoſcendas, ars ad Ui 
ponendas, denique 

mntis ad complectendas 
ils, ne quæ omitta- 
fur, Legum expoſitio or- 
marie quidem reveren- 
dos judices regnique ſa- 
pientes ſpectat, in maxi- 
ms vero difficilimiſque 
cauſis — * parlia- 
menti judicium. De ad- 
Glcendis Legibus earum- 
que ſcientia aſſequenda in 
prefatione ad primum 
menm Librum 
attigi. Legum obſervatio 
omnes quidem in genere 


relpicit, præcipue vero ac 


Ipectatim nonnullos, ut 


585 annotabitur, nam 
l 


mma ſequar faſtigia re- 
rum, Status hujus Regni 


monarchins eſt, & origi- 
ms Jure hereditario in- 


berenter ſucceſſivus: Ab- true in Ae, du- 
Plutihma' ſane perfectiſ- ring, and never dymg Foli- 


imaque moxckuas forma, ut- 


pote qua inter 
qe infinita fim 


aum at- 
imcom- 


moda penitus excludat. 


Habetur enim in communi 
Jure arioma, Regem Au- 

if nunguam mori Quod 
ane verum eſt reſpectu 
perpetuo durantis, & nun- 
Wm morientis politic 


bapacitatis. 'L 
Anglia paris 
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Tages pero ſuperiores in to omit nont of them . 2 
methodum atque ordi- FER Laws ae 0 
nem dirigendas, tria requi- ordtnar: 

cantur 3 Judicium ad eas 


belong to the R. 


verend Judges, and Sages 


of the Realm And in Caſes 


of greateſt Difficulty and In- 


portance to the high Cart 


of Furliament Concerning 


Learning, and attaining to > 
the Knowled N e 


I have in ſbe Preface of my 


off Edition ſomewhat toucil- 
cd. The obſerving of Lau 
doth concern all aubalſoc ver; 
* W Jon 4.9 
cular, as berea 15 be 


touched, for 8 


ſequar 
faſtigia rerum. Our Ae 
dom 15 a Monarchy Suc- 


ceſſive iy inherent Barth 


right, of all athers the mol? 
aher and per fell Form of 


Government, excluding. In- 
terregnum, and with n; in- 
"finite Inconueniencesn; "the 
F the Common Law 
being, that the King of Eng- 


Maxim of the 


land -never diath. which. 15 


ring, 
| an Capacity. The Laws of 
England, conſſt of Three * 


Parts, the Common L 
Cuſtoms, and Atts of F 
liament : For any funda- 


» 


mental Point of the untient 
common Laws and Cuſtoms: 
of the Realm, it is a Maxim 


in Policy, and a Trial by 
Experience, that. ibe Alte- 


ration of any of them is maſt 
dangerous; for that .awbich 
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in former Succeſſion of 2 


8 and. proved and approved by 
continnal Experience to bo 


good and profitable for the 


wealth, cannot with- 
out 4 Hazard and Dan- 


altered ar changed. 
* 
| and. Incomeniencies 
= the Stdtane of 13E.1. 
de Donis conditionalib did 


8 which 1 to 
A Fower fo 


crate 2 a mew found Eſtate in 
Tail, an to a per- 
bet of bis Lana, 15 as 


the ſamę ſhould not be alien- 


ed 107 letten, but only oa 
| oo 


> of Tenant in Tai 
a fundamental Rule 
9 Common Law, that 
all Eftates of Inheritance 
were Fee-ſimple + ary 
theſe Inconveniencies inſued, 


| Toh aſes defeated, Liaſes 


„ other Eſflates and 

7 ny "made. upon juſt and 

good Conſideration were a- 
ded, reditors defrauded * 


: 4 the 101 and due Debts, 


Offenders. imboldned io com- 


mit capital Offences, and 


other . Inconveniencics 


|  Jollowes: Alſo, what Suits 
and Troubles aroſe by the cipium juris communis, 
. Hatute of cap. 34 Ed. 3. of videlicet, guod beredita- 


enated againſt 


a main Print of tht ee 


e 


jeili as it war reſoly Y inPur- 


in[acd the uni- 


of the R's Sub- 
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Bb been. refined and per- 
fal by all the miſe 


were the Scruples, 


commune, Conſuetudines 
ac decreta Comitiorum: 
Jam principis atque fun. 


damenta Juris communis 


& conſuetudinem regni 


quod attinet, axioma poli- 


ticum eſt, uſu atque expe- 
rientia ratum, periculoſiſ- 
ſimam eſſe uniuſcujuſque 
eorum alterationem: 
enim a ſapientiſſimis olim 
viris longa ætatum ſerie 
politum ac 2 eſt, 
18 vero aſſidua experien- 
tia bonum atque utile rei- 
publicæ probatum & ap- 
probatum, illu- fine mag- 
no periculo ac diſcrimine 
mutari aut alterari nequit. 


Infiniti fuerunt ſcrupuli, 


lites, & incommoda ex 
ſtatuto, 13 E. 1. De Donis 
conditianalibus, introducta: 
ubi cautum fuit ut penes 
unumquemque eſſet recens 
excogitatum jus taliatum, 
hoc eſt limitatum, inch 
ſum, aut reſtrictum creare; 
terrarum inſuper ſuarum 

erpetuitat' quandam ſta- 

lire, adeo ut neque alie. 
nari, neque locari, niſi 
durante naturali vita te- 
tentis illius (ut loquimur) 
taliati poſlent : Atque hoe 
contra fundamentale prin- 


tum jus omne per feudum 


ſimplex tr anfret - Unde in- 
commoda hæc aliaque plu. 


runa — ſunt, 9 


. anding 


| itus 3 
eee credito- 


&; ſontes ad capitalia 


3 


cuivis og 


mitati. 
tam vel mediocriter in- 


ſtituto apparet, rule ms 
. quante turbæ ſta- 
tuto illo — yg c. 34 


Eu. 3. cui titulus de non 

refeſerndo, nob Non 4 
lato contra Juris commu- 
nis fundamen- 


ſubditis exhibitæ velut in 
Comtus illis, 4 H. 7. cap. 
. conclafum ac defini- 
tum. eſt, Quam * 
lle ac ſpinoſæ 
ones indies pull edit 
de validitate & inter- 
pretatione teſtamentorum 
quibus datz ſunt ferra- 
mum heæridates, que ta- 
men jure conimuni, an- 
te ſtatuta tefidmentard, 
2 &. 34 Her. 8. legari 
now poterant, quotidiana 
+ experientia clare docet, 
ad multorum quidem rui- 
nam, plurimorum vero 
| num ac detrimen- 
tum. Atque cæteris, 
ecentes qued' inventiones 
* Accoinmenta,in ſatiſdatio- 
de firmandiſque terrarum 
Polſſeſſion', per limitation 
quorundam uſum, ſub, no- 
vis & fanaticis cautioni- 


de ani- 


tum; unde tot moleſtiæ 


una voce, of all the Peers 


4 ww # 
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3 in 4 H. 7. cap 
apparem io all of leg 


a0 fal 8 mricate * 
ubtile Dugſlion, | 
daily aroſe upon the 7 
Conftruftion. of Mi 
Lands, which by the 2 497 
Law were not el be= 
fore the Statutes of 32 & 34 
H. 8. of Wills, daily Ex- 
perience to the Kum of mas» 
ny, and Hite err of Mal. 
ntudes manifeſtly teac hetb. 
But above all, certain late 
Inventions and Deviſes in 
Aſſurances of Lands by FA 
mitation of Uſes, under 2 
ſtart and wild Proviſors and 
Liniitations, fuch as the com- 


mon Law neuer knew, do 


breed and multiply infinite 
Trouble, Queſtions, Suits, 
and Difficulties : In the 
Partaient holden in the 20 
Fear of King Henry Il. it 
was moved that Children 


born before Marriage (being 


E 2 by the — 
Laws of this Realm, the 
Wiſdom of the Law abbor- 
ring * ung 
mig Mt be 1 2 
2 * Groil or Feelefi lick 
Laws, whereunto fatth -4Y | 
Statute, Omnes Comiteg 
& Baron6s una voce reſ- 
ponderunt, Nolumus leges 
Angliz mutare que hucuſ- 
e uſitatæ ſunt & 
„ 
is 0 Aa I , 7 [4 
lute” Concord aua Uni 


A 4 and 
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bus, quas ne novit qui- 
dem jus noſtrum, infini- 


tas plane tur bus, quzſtio” 
nes, lites, ac difficultates 
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and Lords e Parliament : © 
. Secondly the Denial, Nolu- 
mus leges Angliæ, not of 
Normandy, pr of any other 
' Nation, as is fondly dream- 
ccd, as elſewbere I have ſbeu- 
ed, but the Common Law of 


_ ' - Enpland:: And thirdh; the 


* Reaſon of their Denial. Quæ 
hactenus uſitatæ fant & 


approbatæ, as if they ſhould 


_ hav: Lab will not change 
the Laws of England, for 
that they have been ancientiy 

d and approved' from 

ame to Time by Men of 
molt ſingular Wiſdom, Un- 
Banding, and Experience, I 
will not recite the ſharp Law 


1 5 Locrenſes in Magna 


Græcia, concerning thoſe that 
fought Innovation in pre fer- 
ring any new La to bt made 
you may read it in the Cloſs 
off the int Book of Juſtini- 
an's Inflitutes becauſe it is too 
Harp and tart for this Age : 
But take we the Reaſon 4 
that Law, Quia leges figendi 
- &refigendi conſuetudo eſt 
pernicioſa. But Plato Law 1 


evil recite touching this Mar- 


ter, which you may read in 
bis 6th Book de Legibus ; if 
ah Citnen do Invent any 


nem Thing, which never be- 


fore was read or beard of, 
- the Inventor thereof, (ball 


n Faffice the Jame for the 


> e of 10 Tears in bis own 
 « fouſe, before it be brought 
into the Commonwealth, or 


publiſhed io the Frople, io tle 
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& pariunt, & multipli- 
cant. In comitiis habitis 
Anno 20 Hen. 3. propoſi- 


tum & rogatum eſt, ut li. 


beri ante matrimonium 
nati (quos omnes jus no- 
commune (pruden- 


ter quidem abhorrens a 


clandeſtinis nuptiis) ha- 


bet pro ſpurits) ex inſtitu · 


to juris Civilis aut Eccle- 
ſiaſtici, fierent legitimi; 
Cui (inquit Lex) omnes 
Comites & Barones una 
voce reſponderunt, Nolu- 
mus Leges Angliæ mutare, 
guæ hucuſque uſitatæ ſunt & 
approbutæ. In quibus ver- 
bis (numero ſane paucis) 
obſervari poteſt. 1. Ab- 
ſoluta concordia atque u- 


nitas, una voce, omnium, 


ſcil', Comit' & Baronum 


in Comitiis. 2. Negationis 


forma, Nolumus Leges Ar- 
gliæ, non Normanniz, aut 
alterius cujuſvis Nations, 
ut nonnulli imprudenter 
ſomniant (ſicut alibi o- 
ſtendemus) fed Jus Com- 


mune Angliæ. 3. Nega- 


tionis ratio, videlicet, que 
haftenus uſtate ſunt & ap- 
probate Ac 11 dixiſſent, 
Nolumus mutare Leges 
Angliæ, ntp6te de tem- 
Pore in tempus a vir 


ſingulari prudentia, inge- 


rern we >. toe aa 


1» a 
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Lo- 


genſium illud in magna 
Grecia decretum ſane aſ- 
perum, in eos 


latum qui 
novit rebus ſtudentes, le- 
aliquam novam at- 
inauditam rogarent: 


Apud Juſtinianum in glol- 


ſa ad primum librum in- 


ſtitutionum lectu eſt, & 


rereor ut huic ætati aceſ- 
at plus ſatis: Rationem 
tantum illius decreti ſic 


habere, Quia ae, 


di & refigendi conſuctudo 


periculoſiſima. Flatonis 


vero 1 de hac re re- 
citabo, que habetur apud 
cum 6 de Legibus: & 
quis Cruis nondum quid & 
mauditum invenerit, illud 


ad decennium in ſuis ædibus 
+ wyentor- exerceat, hoc fine, 


at fi utile probetur inventum- 


| profit authori, ſin vero ma- 


lum, ii folt, non reipnb- 
leg noceat. © Probo etiam 
& edictum illud a Susto- 
mo relatum, videlicet: 
due præter conſuetudiuem 
morem majorum fiunt, 
neque placent, neque refta 
wdentur. Atque fane diſ- 
uperem Honorii & Arca- 
di inſtitutum illud a no- 
ſuntibus obſervari, ni- 
mirum; Nos fideliffime 
Wraſtatis retinendus ft : 
*ntio denique & conclu- 
© rem hano Frriandri 


nought, be himſelf, and not 


y Suetonius; quz præter 
conſuetudinem & morem 


deliſſimæ vetuſtatis reti - 


| + Sas q n n 2 N : Pry 1 ad, 
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ib experientia preditis End that if the broemtionts © 
uſurpatas at- good, it ſhall be profitable is 
Nolo the Truentor, and if it were „ 18914 


the Commonwealth might 
taſte of the Prejudice, And Y- 4 
I like well the it reported - | 8 | 


majorum fiunt, * 
placent, neque recta vide- 
tur. And 1 would th: Com- 
mandment of Honorius and 
Arcadius were of us Eng- 
liſhmen ob/erved, Nos fi- 


nendus eſt: And I agree 

and conclude this Faint with 

the Apothegy of Pereander , 
of Corinth, that old Laws - 

and new Meats are fitteſt 

for us. As concerning the | 
Correfting of the Common. * 
Laws, or antient Cuſtoms o 
England, may be applied all 
DE 
ing making of Laus. 
this. 4405 Dat it bath 
been an old Rule in Policy | 
and Law, that Correctio „ 
Legum eſt evitanda. A 

yet concerning certain of aur 

Penal Statutes, to repeal ma» 1 
ny that Time hath anti- MY 


W \ 


guated as pdf Lig and - be 


IRE 1 dh nares 4 * "> ll J 
tangle the Subjetts with all; 19 4 
a to omit all thoje that be - 


repealed, that none 9 them 
ple 


be decerved, as for 


concerning Drapery, or ur 8 | 2 


like. To make ane plain and 3 


* 
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Forte, what repruled, cither 


wr. 


e — 
AI 4 

| be per 
Woof — — 0 | 


Bitte Muthod, 
of he Pruir of that Babor. 


22 . 


muy Bow whnt An, be in 


ina, of general 
5 in Part, or in the 


nd Fol Ar 
7 ea, bat expound? 

Sal tach Man may clearly 
riots what arid bow much is 
them in Force, and how to 
em, ir were & Heeeſſes 


E, and aur 
22 Or 1 


err Majeffy out of bis great 
Num aud Care to the 


Commonwealth, hath com- 


male 10 be dons : Fer fo 


_ thy now fund, it 
ge g —. cd eBorean 
. 4 Jadg- 
erome., and gredier Fo 

r int diſc 5 upon Con. 
— of the Whole, um 

aw is in avy on parti. 
Aller Point Bu with this 
Catttion LIN 
Kune. conrer une the 
miniftrution 72 2 
im E 
ihe Cane Law, 7 


zr it will by 2 — — Dun 
i alter of chung them. A 
Ber fin, arrbraing to Bir Roy- 


Tadoubt meh 


175 45 ben 


of Law ub ind Cotiatsi il-o 
Subjeft mate; Amtiquis 


of what Branches 
abridged, what quid 


great Attention in qua 


ant, 


ita of enivis pateat qui 


1 
cibis recemibus umdum th 
ſe: Jutis vero Communis 
& Gonſuetudinum Angliz 
ant iquar emendation 
akt inet eo referatur quic- 
de condendis Leg. 
bus dictum eſt; unum 
1d addas, receptam olim 
fuiſſe cum in republics 
admimiſtratione, 


bal 


| otic" abfogare, qr "Us 
—— temporis tam- 
m mutilia antiquavit, 
& ſudditis tantum _ 
queandis inferviunt: 
item orrmia omittere bo 
jemdutem abdicata ſunt, 
ne quis iths fallatur, ve. 


Io de Pannaria, aut con- 
fimlibus; ; unum denique 


perfpicuim' juris 
IF. 
- artieulos 


condere, iti 

— > wing 
us inte 

„ gde Statutt obtine- 
qu 4bropentur, five 
ſpeckalibas five generals 
dus verbis, vel in parte, 
r vel in toto tum ctiam 
qu membre aut partes 
inguntur, quæ dls 
fintur, que exponuntur; 


quan 


4 ntumque in iis valeat, 
1 tum illa quid jube- 


Un 
nis 
ny 
q 
wi 
b.. 
um 
im 
K* 
in 
m, 
eſt 
um 
& 
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tum hie quomodo 


u, tum 
3 gulari ejus 


9 atque cura er- 


bene juſſit 
ent ſtatuta, requirent 


Nam ut ſe 


228 
et, Lex ſit ve 
ae — — articulo 
care pronunciet. Hic ta- 
nen monerite volo, eſſe 


Statuta qu Ju- 
» adminiſtration” reſ- 


pctunt, ita Juri commu- 


< intertexta & involu- and 


0 9 
oomprobata, ut pert 
aloſurm plane eflet & 
convellere aut immutare: 
Verum hac quidem in re 
x mandate Regio ſiqui- 
dem Deus * 


in tempore Alu f. 


ct. 


lurimum 
dubito; lle mn quod 


ompendia in multis qui- 
em ſeientiis authoribus 


R 
Sr — 


Ma. Re- 


. 


2 ro a 
proſuerunt, verum ud ma — 


This I know, a. 
mens in many N 
have greatly profited the Au» 
thors themſelves: but as — 
are uſed,” have 
ſmall Prejadite to . g 
For the adviſed and ordeviy 
Reading over of the Books 
at large in [ach manner a 
ee I have ported a, 
determine 10 be 
the nk ay to cuduring 
and perfect Knowledge; and 
* oy — 
s, and to ta 
Books at large : For I bolt 
him not diſ — that will Se- 
Carr ri „ who be may 
petere fontes. Ad certain 
it * 233 
ing 0 nente, d 
a a confuſed ua | 
brakes. ani? 0b 


Rind | of Betz or n. 
rance : But ta rue the 
ſaid prnat Lam imd ſund 
—— with 


ſuch Caution as is abworfatd 


(which cannot be done but m 
the high Court of Farkament, 
nor withoat the a of 


worn m redu- ſuch» as 2 as e 
Commums were an honourable few 


> ſx my 
doth concern 75 


and: E 


never daumen or Prſofved 

before: Which for 2 I 

may in * 1 
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Furt of my great Duty that 


owe to the Commonwealth 


not to keep them private, but 
being wit hal both incouraged, 

nd in manner thereunto in- 
forced, to publiſh and commu- 
_nicate them to all, wherein 


m Comfort and Contentation 


is great, both in refpeft 


0 
Jour ſengular and 2 


Approbation of. my former 
[+ a gc 1 


(knowing mine own Wiak- 
neſs ) laue one great Advan- 


tage of. many ſamous and 


excellent Men that bave ta- 
An upon them the great and 


painful 


Labour. of Wri- 


ting For they, to give their 
Wark 


s*t#he more Authority 


2 L * much ul d 
ie Figure Proſopopeia in 
. + famimng atvers Princes, and 

others of high Authority, ex- 


cellent Wiſdom, profound 


-  - Learning, and long Experi- 
$24 * ſuch Senten- 


tes, Rules and Concluſions, 


as they intended and deſired 


for the common © Good, to 


"Givi bnal and obfervid;; as 


gppophcn the great in his 
ook which be wrote of the 


e HNinces, ſain- 


tat Aing Cambyſes 


| 8 2 and ſpeak. many ex- 


o 
* 4 * 
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ut. T. bung, to Cyrus hir 
Son; and in another Book 


T0 d READER 
m of many, the ouly End 

Cod knometh) of the Edi- 

„ion of them; I thought it a 
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ter obfuerunt. lud e. 


nim abſolute ſtatuto (qd 


& alias atiam attigi) ma- 
jorum librorum ſtudioſam 
& methodicam perlectio- 


nem, certam viam ac ra- 


tionem eſſe ad conſtantem 
perfectamquè juriſpruden- 
tiam aſſequendam: Inte- 
rim compendiis tanquam 
indicibus utendum cenſeo, 
libris vero ipſis inniten- 
dum ac fidendum; neque 
enim prudentis arbitror 
ſectari tivulos, ubi fontes 
ipſos petere liceat. Et ſane 
conſtat tumultuar* com- 

ndiorum lectionꝰ, confu- 
um judic & interruptam 
ac perturbatam 3 
cauſare. Leges vero pœnales 
in eam methodum 103 for- 
mam (adhibitis inſup eau- 


tionibus quas ſuprapoſui- 


mus) reducere, (qd' non ni- 
fi in honorario Commiti- 
orum conventu, neqʒ; fine 
eor quos prius attigimus 
conſilio fieri poteſt) opus 
eſſet univerſæ reĩpub. utile, 
laudabile, glorioſum. Quar- 
ta hæc pars Relationum 
meorum, verum ſenſum 
atqʒ expoſition' L&um in 
multis capitibus nunquam 
prius judicatis aut definitis 
continet: Quæ quia ad 
commune multor bonum 
ae tranquillitatem (mea o- 
inione), ſpectare vident, 
Nabe novit Deus) unum 
mihi finem in illis edendis 
1 e 
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efferre in lucem omnibuſq; 
publicare, ad id præſertim 
non invitatus modo, ſed 
tractus quaſiq; compulſus: 
uidem in re magna 
Tolatio eſt, tum ſin- 
gularis veſtra ſuperiorum 
mearum elucubration' ap- 

obatio, tum qd' imbeci- 
itatis meæ conſcius, illud 
unum mihi præ multis il- 
luſtribus ſane ac præſtan- 
tiſimis viris, qui difficilem 
hunc ſcribendi labor ſuſ- 
ceperunt . commode acci- 
dit, q illi quo fidem atq; 


. authoritat* operib' ſuis con- 


ciliarent, figura illa quam 
Noſopopæiam vocant pi. 
tis 


us uſi ſunt, dum mu 


principib aliiſq; in ſumma 


; poteſtate conſtitutis, deni- 


que excellenti prudentia 
recondita doctrina, longa 
experientia viris, eas ſen- 
tentias, regulus ac conclu- 
ſiones affinxerunt, quas 
iph ad bonum publicum 
refipt atque obſervari vo- 
lebant & cupiebant: Ita 
magnus ille Aenopbon in 


bro quem de inſtitutione 
| princzpis ſcripſit, fingit 


imprimis quod ' Cambyſes 


ple Crum filium mul- 


* tas res pre ſtantiſſimas do- 


cut; & rurſus de dici- 
plina Militari ſermonem 
inſtituens, regem Philip- 


ee ü 
fuiſſe propoſit, officii mei which he wrote of the Art of 
'  gera Fempub.. putavi eas 
non ſupprimere, verum 


Chrvalry, le faineth hom K. 
Phili N and inſtrusta 
bis Son Alexander to fight. 

But I, without Figure, a fain- 

ing, do report and publiſh the 
very true Reſolutions, Sen- 
tences and Judgments of the 
Reverend Judges and Sages 
of the Laws themſelves, who 
for their Authority, Wiſdom, 

arning and ience, 
are to be honoured, reveren- 
ced and believed. The due 
Obſervation of - the ſaia 
Laws doth generally without 
any Limitation or Exception 
concern all: But principally 
Princes, Nobles, Judges and 
Magiſtrates, to whoſe Cuſtody 
and Charge the due Executi- 
on (the Liſe and the Soul f 
the Laws) is committed; for 
that they in reſpect of their 
Places are more eminent and 
conſpicuous than other Men, 
wherein three Things are ne- 
ceſſarily required, Under- 
ſtanding, Authority, and © 
Will: Underſtanding con- 
cerneth Things and —_ 3 
that ic, firſt what is Right, 
and juſt to be done, and what 
ill, and to be auoided; ſe- 
condly, what Perſons for M. 
rit are to be rewarded; and- 
what for Offences to be pu 
niſhed : And both in Reward - 
and Puniſhment to obſerve 
Haan and Quality. Au- 

ority to protect the good, 
and to chaſtife the ill. Will 


os promps 
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ch, and truly ia exerute the 
Law. But foraſmuch as ma- 


| "7 Adverſarics, and two open 

Enemies do continually lie in 
unit to Afault thi; good and 
＋ ul, it mul of Necd- 


7 ave two defenſrve com- 
| pla mon of Proof : Firſt 
Integrity againſt thoſe 6 /c- 


fections, Intreaty, Anger, 
ipitation, ana Moroſa 


conaly, Fortitude and Con- 
ſtancy againſt the Terror of 
Malice and Fear of Danger, 
wo oper aud vide Ene. 
mies Videte Judices quid 
Eciatis, non enim hominis 
exercetis judicium ſed Do- 
mini, & quodcunq; judica- 
veritis in vos redundabit. 
And Deus eſt Judex juſtus, 
fortis, & patiens, and /o 
mit every Fades be. Juſtus, 


wptthout reſpett to grue every 


Man his own : And therefore 
Judicia are ſo called, becauſe 
they are tanguam Juris di- 
a, and the Law whereby 
van falke eſt mens q 
nullo perturbata affectu, 
Arift. Ub. 3. polit. Fortis 
againft Malice and Danger, 

| Neg; timida probatas, neg; 
mproba fortitudo reipub- 
lice eſtutilis. And Patiens, 

' woben be doth Juſtice ſincere- 
| Z and with a good Con- 
Hience, and 1 is deſpiſed, 
deſpurcd, or diſgraced : Non 


9 : : * 


eret Adverſaries, Gifts, Af doct 


cunckatio, prviſh delay, K- 


filium ſumm ad pugnam 


inſtitnentem: Ego vero 


omnino aliqua, fero in 
3 ipſiſſimas qui- 
m ſolutiones, ſententias 
ac judicia, reverendiſſimo- 
| Jucicium legumque 
Antiſtitum » ui prapter 
authoritatem, prudentiam, 
trinam, atque experi- 
entiam, facile honorem, 
reverentium ac fidem me- 
rentur. Jam vero legum 
juſta obſervatio, ut in 
nere omnes abſque u 


limitatione aut . exceptio- 


ne reſpicit, ita præcipue 
rr an Jadi- 
ces, ac Ma tus, 

rum fidei & tutelæ 2 — 
debita adminiſtratio (quam 
vitam atque animam le- 
gum vero dixeris) com- 
SITY 
quando illi re ordi- 
nis & loci quem obti- 


nent, longe eminentiares 
atque bene pre aliis 


uzdam 8 2 


luntas: Judicium res aut 
perſonas reſpicit, id eſt, 
primo quid factu reftum 
1 ue, 1tem mar 
um gc *. 2. 

us 
debentur, quibus etiun 
pœnæ; ac ut in utrilque 
quantitag & qualitas juſte 


præmia merito 


S r e / ic I. OO 


ta ad 
ditam legum executionem : 


EREBSPREPRY EEC POP TEE FETETHBPICETERETE TS &OD 


, . 
b . 


ur i 3 volun- 


atque expedi- 


nceram ac de- 


tas pror 


oniam vero multi ad- 
rlarii & præſertim duo 
hoſtes aperti, juſte huic ac 


inſidiantur, duplici arma- 
turm gravi & defenſiva o- 
eſt. 1. Integr 


| itate ad- 
yerſus ſex latentes hoſtes, 
vir. Dona, Affectiones, 
Rogationes, Iras, Præcipi- 
tationem, & moroſum 
cunctationem. 2. Forti- 
tudine 8& Conſtantia con- 
tra terrorem malitiæ, & 
timorem periculi, qui duo 
hoſtes ſunt aperti acerri- 
mique. Videte Fudlices quid 
factatis, non enim hominis 


 rxercetis judicium fed Do- 


mim, 6 quodcunque judi- 
eaveritts, in vos redundabit. 


"Deus oft Fudex juſtus, fortis, 


© patiens, talem decet ef- 
omnem Judicem. Ju- 
n, ſine reſpectu quod 
ſunm eft cui „i- 
deoque Tudicia fic dicun- 
fur i Juris dicta 5. & 
Lex ſecundum quam ju- 
dicium fit, eſt. mens quæ- 
dam nullo perturbata af- 
tu, Arift, polit. 3. For- 
tam, contra malitiam & 
eri nam neque 

la probitas, neque 
improba fortitudo reipub. 
eſt utilis. Denique Pati- 
extem, ut ſincere & ex 
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promptæ voluntati ſemper p 


ſolum ſpœna, ſed pation» 

tia acquiret nomen pens-· 
cutionis, & gloriam vito · 
ris. © Ariſtolle, lib. g. Top: 
Melius eſt judicare ſecund 
leges & literas, quam ex 
propria ſcientia & ſenten- 
tia, Ignorantia Judicas eſt 
lerumq; calamitas juno- 


centis, and bereof it pro- 

ceedeth that the Ning of this 

Realm have bad 2 pecial 
h 

have 


Care of calling en ts 
ard Places, as 
Anowledge, and other the 
Incidents inſeparable above- 
mention d. And berauſe theſe - 

ale are (if Order beok- 

ed) taken of ſuch as be 
Serjcants, eſpe Care is 
aluays taken in calling Men 
2 , Integrity, aud 
wing to that State and De- 
gree z never can a Judge pu- 
niſh Extortion, that 1s core 
rupted himſelf, nor auy Ma- 
ftrate re any Kin as be 
ought, that is known to he au 
ender there himſelf, 
therefore it 15 an incident in- 
ſeparable to good Govern 
ment, that the Magiftrates to 
whom the Execution of Laws 

is committed be princ 

Obſervers of the ſame them- 
ſelves. But herein bear what 
all be ſaid, to the which 
nothing can be added; Et 
nunc regis intelNgite, eru- 
dimini qui judicatis ter- 
ram, Servite Domino in 
timore, & exultate ei 
cum 
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boſoever will be compleat 
udges, Intelligite, appre- 
endite, erudi mini, ſervite, 


exultate, you muſt be appa- 


relled with the rich Robes of 


Underſtanding and Tearn- 


ing, you muſt your ſelves im- 
| line, you muſt 


with great Fear an Humili- 
ty, which if you will do, Ser- 


vite Domino in timore 


you muſt be Chearful, and 


Comfort your ſelves in doing 


of Tuſtuce, Pa you ſhall find 


roſſes and Dangers. 
Et exultate, but yet cum 


tremore, do all theſe Things 


leaſt ye enter into Wrath, and 


fo ye periſh from the way o 
Righicouſneſs ; whereby 4 


474 J that the greatelt 


s a Judge or Magiſtrate 


can have, is to give himſelf 


. 
— 


over to 4 1, and bis own 
corrupt Will, and to loſe the 
way of Kightcouſneſs, Et pe- 
reatis de via guſta. To the 
whole Body of the Realm 
concerning this Point I ſay, 
your Fault will be the grea- 
ter, if * a Sovereign ſo 
religious, Wiſe and Learn- 
ed, ſo great an obſerver of 


. 


Law, fo Birtuous of bis own 


Perſon, you apply not your 
felves to his Example and 
Prefident 3 for the Heathen 


Ws year fever, 


? — Mics ot. at 
Y "y ' "= 
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ä 
dtte diſeiplinam, ne quan- 
do iraſcatur Dominus, & 


pura conſcientia juſtitam 
adminiſtret, Iicet inde de. 
ſpicatui, opproprio, forte 


juſta. etiam ludibrio habitus ſit, 


nam non ſolum pœna, ſed 
patientia acquirit nomen 
perſecutionis, & gloriam 
victoriæ. Ari. 2. Jop: 
Telius inquit e - judicare 
ſecundum Leges & literas, 
uam ex propria ſcientia & 
2 ia. Ignoramia Judi. 
cif eft plerumque calamitas 
innocentis. Atque hinc eſt 
quod Regibus noſtris il- 
lud imprimis curæ ſem- 
er fuit, ut ad jus pub- 
ice dicendum eos pro- 
moverent qui ſcientia a- 
liiſque ſupradictis virtu- 
tibus Nerent, Et 
quoniam Judices hi or- 
dinarie quidem ex ſervi- 
entibus ad Legem eligun- 
tur, cautum præcipue eſt, 
ut ad ſtatum & gradum 
iF non niſi viri doctrina, 
integritate, opibus pares 
vocentur. Neqz enim po- 
teſt Index de pecunus re- 
petundis alium damnare, 
qui eſt ipſe compilator: 
neque cuivis Magiſtratus 
crimen aliquod uti par eſt 
unire, cujus ipſe reus eſ- 
e dignoſcitur. Illud ergo 
in omni bene inſtitun 
repub. neceſſario requitr 
tur, ut Magiſtratus quibus 
m adminiſtratio com- 
mittitur, eaſdem ipſi pm 
aliis obſervent, on 


* 
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rem ſententiam illam (cui 
nihil addi poteſt) appo- 
nam: Et nunc Reges in- 
telligite, erudimini qui ju- 
dicatis terram : Servite Do- 


nino in timore, & exultare 


% cum tremore, appreben- 
dite diſciplinam, ne quan- 
dv iraſcatur dominus, & 
prreatis de via guſta. Qui 
judices completi eſſe vul- 
tis intelligite, apprehen- 
dite, erudimini, ſervite, 
exultate, precioſis impri- 
mis veſtibus intelligen- 
tix & doſtrinæ indui 1 

ſos vos oportet, diſcipli- 
nam apprehendere, leges 
obſerve, idque magno cum 
tremore ac humilitate; 
* ut facere poſitis, 
ervite Domino in timo- 
te: Alacres ſitis oportet, 
& conſcientia juſtitiæ 
adminiſtratæ ſolari vos, 
ſiquidem multas invenie- 
tis tribulationes, multa 
pericula; & exultate, ve- 
rum cum tremore: Hæc 
omnia facite, ne quando 
imſcatur Dominus, & pe- 
reatis de via juſta. Unde 
patet quod graviſſima ja- 
dura quam Judex aut 
Magiſtratus poteſt facere, 
in eo eſt ut paſſioni ſeſe 
ac corruptæ ſuæ voluntati 
tradat, atque ita pereat de 
ma juſta. Illud denique 
ti reipub. noſtræ corpo- 
1 dioo atque edico, quod 
gaviore omnes culpa rei 

1; 
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"Th tlie READER. | 


Port could ſay; Regis ad 
exemplum totus componi- * 
tur Orbis. But whil# Iuas 
intending and going about 


this Edition, I by Command. 
ment attended upon his maſt 


excellent Majeſty for Dixe- 
Aron about ns Highneſs A 
fairs that concerngd the Du- 
ty of my Place to proſecute s, 
at what Time I well percei- 
ved what princely Care his 


Majeſty had taken for Exe- 
cution and Expedition of 


Juſtice, and that upon Con- 


fideration thereof he found 


two Impediments therein: 
One, that in the two emment 
Courts of ordinary Juſtice, 


the King Bench, and the 


Fg” 2 Po were 
four Judges; and many 
Times in Caſes of great Nif- 

ficulty, the Judges being - 
— droided in Opinion in 
either Court, the Matter di- 
pended long undecided: Far 


preventing whereof his Ma- 
jeſty in this Term of Saint 


Hillary, the firſt Year of 
his moſt happy and proſpe- 
rous Reign, added a 100 e 
more to either Benth, $ 
David Williams 'Kt. Ser- 
jeant at Law, to the King's 
Bench; and Sir Wm. Da- 
mel Kt. Serjeant at Law, to 
the Court of Common Pleas, 


hit Majeſty's ſaying, that 


Numero Deus 1mpare gay- 
det. The ſecond Impediment 
_ that divers Doubts and 


uf 


_- unaetey 7 the ſame ri- 
. | "fonts - partly pon long und ill 


A Statutes latel _ 
j dy reajon of late, and 


| mew Deviſes ana Inventions 
Tz. which the E 

| Law in pans pp 55 
_ Aras e e eee 


=_ - - \by , Corveyances and 
—_ ills drawn-and devise 


 olorumyque-eſt mixta Ig- 

notautia: Which Queſtions 

= , 2 bts already groum, 
1 _ bis Majcliy diſtred nigli be 
F. | , — and Jetermined ar- 


cortling to the true Sence vf 2 


2h: Laws of the Realm. And 
." . Where there have been ſome g 
"Diverſity of Opinions betwetn - 
certain of the Courts of Ju- 
__ Rice, that the ſame might up- 
_ = on Conference and mature 


Underſtanding (as it feem- 
'eth) by 1 of my former 


Editions, m= [ have obſer- 1 


a Ja ang mee va 
ueſtiona- 


Hy and 225 Caſes,which 


n great Study, Confidera- æꝗ 
ow Conference and Delibe- . 


ration, have been reſolued 
 "\and given by the Reverend 
Fully and Fathers of ibe 
required me io pro- 
; bn, and for ibe general 
E and Quiet of the Sub- 
oo 'to * them, whoſe 


Conſideration be agreed ant 
reſolved. And bis Majefty 
Curiis (Banco, viz. tam 


R 


To che READ ER. 


Ca - 


\ tenebimur, ſiquidem Re- 
gem habentes adeo pium, 


n , dil 
gentem legum virtutu 

omnium cultorem, in 
nos exemplo non «ccom- 


moͤdemus, quando poeta 
ethnicus dicere. potuit; 


amn, Regis ad exemplum tot; 


com Orbis. Interea 
verodum huic Editioni o- 


by -perem dabain, Regiam 
Kae! as have dcientiam lei- Majeſta 


tem ex mandato 
adit decelſitudinis ipſius 
negotiis quibuſdam ordj- 
-pandis, quorum admini- 
ſtratio munus meum fpe- 
— * quidem tem- 
3 75 
impenſe Ma 
plus e pet ate 
— — juſtitiæ cu- 
raverat, quodq; re mature 
penſitata, duo ejus impe- 
dimenta inveniſſet: Unum 
od in duabus eminentil- 
mis juſtitiæ ordinariz 


regio, quam Communi ut 
oquimar) quatuor tantum ſa 
-Judices eſſent, unde ſzp- i 
us uſu venit, ut in cauſis 
perplexis & difficilioribus 
alter diviſis ac diſcre- 
antib' Judicꝰ utraq; Curia 
ſentent, lis non deciſa dw- 
tius penderet: Cui malout er 
occurreret, lacuit Ma ft 

ejus in hoc Term S. Hil, 


an' 1, fœliciſſimi * ac 5 


rentiſſimi Regni, utr! 
Banco (ut 8 ja 


- 


1 To the READER | 


C . kin ro ne 


| cem quintum addere: 
ia quidem Day. 2255 
equitem, ſervientem,. ” 
Legem, mA. vero 
Calielmum en e equitem, 
ſervientem. 1 ad Le- 
gem: 977 We a 
git. ſua, qu e 
u 1pare Ph 2. 
entum kfuit, quo 
mu ® quzſtiones dubix 
adhuc maneant non defi- 
nitz ; quæ quidem ortz 
ſunt, partim ex tatutis 
quibuſd ee al per- 
plexis ac male ſcriptis; 
partim ex commentis atq; 
mventionibys novis in 
ctis firmandis & ſatiſdati- 
tignibus: Quales neque 
W oculus juris apud ſæ- 
cul um an arg neque etiam 
duct poteſt ut ap- 
2 an aut amplexetur : 
im deniq; ex Pactioni- 
bus & Teſtamentis ſcriptis 
factiſq; ab iis qui ſcienti- 
am bal nt 80 orum, quæ 
i rent Quæ 
wa iones atqz con- 
= jamdiu ortæ, ut 
ſecundum verum ſenſum 
am hujus R ni ſol- 
iſt. ipſi mag- 
— = deſideravit z nec 
non ut diſcrepantes ſen- 
tentiz e opiniones ju- 
3 5 5 A 
otz, communi conſilio 
matura deliberatione com- 
ponantur atq; determinen- 
tur. Quin & certior ſactus 
ke, ut videtur, quod in 


1 * bd * V 
; 1 * 


fp rema Lex, hath oth Ine 
5 and im npoſed ! a NM. 
1 upon me to publiſh this 
Edition : Which con- 
1 1 0 75 his We 
eliy 5 own, being Week an 
Fant lowers 0 hi C roꝛun 3 
for the Laws of England are 
indeed jo called, Jars! Coro- 
nz, or Jura! Regia : Hecauſe 
as Bra on, lib. 1. cap. 8. 


faith: Ipſe autem Re 


non debet eſſe ſub homine, 


fed ſub Deo & Legia, quia 


Lex facit Regent: ARE: 
buat igitur Rex legi, 

Lex attribuit ei, videl 45 
mination' & imperium: 
Non eſt enim Rex ubi do- 
minatur voluntas, & non 
Lex : That ts, the King is 
under no Man, but only 854 
and the Law, for the Law 
makes the Ring: Therefore 
let the King 43 that to 


the Law, which from the 
Law he hath recerved, to 


Wy, Power and Dominion : 
For where Will, aud notLaw 
doth” ſay, there is no Ki 1 
And in the Regiſter ! 
Words of the Writ of. Ad Ju- 
ra Regla, be, Rex, &e. ſa- 


lutem: Ad jura noſt Re- 


81a ne depereant, ſeu per 
a liquor” urpationes inde- 


bit* aliqualiter ſubtrahan- 


fur, quatenus juſte poteri- 


mus, manutenenda, ſub- 


tractaqʒ & occupata, fi quæ 


fuerint ad ſtatum debitum 


b 2 ig 
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«Lois ow 


: 


pugnatores eorundem Ju- 


rium nonſror* refrænan- 


dos, & prout convenit jux- 


ta eor demerita punien- 


dos, eo ſtudioſius nos decet 
operam adhibere, & ſolici- 
tius extendere manum no- 
ſtram, quo ad hoc vinculo 


Juramenti teneri dignoſci- 
mur & aſtringi, plureſque 


gonſpecimus indies jura il- 
la pro viribus impugnare, 
c. 1. That our kingly Laws 
and Rights periſh not, nei- 
ther be at all withdrawn by 


. undue - Uſurpation of w 
75 


which ſo far forth as ju 


We may. are to be maintain- 


ed, and if any ſhall be with- 
drawn or drverted, to be a- 


gain reſtored to their due 


Hate; as alſo for the brid- 
ling of the Impugnors of thoſe 


our ſaid Laus, and the pu- 
mſhing of them as is meet ac- 
cording to their Deſerts, we 


ought the more diligently to 
provide, and the more care- 
fully to extend our Hand and 
Authority; for that we are 
knouwm to be thereto tied 


and bound by the Bond of 


an Oath, aud for that me 


Aaily ſee very many to they 
 Fowers to impugue thoſe ſaid 


. And gain, Rex, &c. 


ſalutem. Ad conſervatione 


rium Coronę noſtræ, eo 


nos decet ſtydioſins oper 
oC 


tam adhibere, quoad 
altrangimur vinculd Sacra: 


i T 
* N 
— 
* * - 
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| 1 ah PO WE PTL BANG: 
To the READER. 


revocanda, necnon ad im- 


Ad jura noſtra 


ſuperioribus meis elucu- 
brationibus multas cau. 
ſarum dubiarum atq; per- 
plexarum deciſiones ac 
concluſion retulerim, que 
magno ſane ſtudio, conſi- 
lio, deliberatione per re. 
verendos Judices at patres 
28 datæ fuerint, progre. 
me Juilit, eaſq; ad pub. 
licum bonum aftue tran- 
quillitatem Subditor' di 
vulgare: Cujus ſane man- 
datum (quod ſupremæ Le- 
gis loco habeo) ut Quar- 
tum hunc librum ederem 
& me movit, & neceſlita- 
tem quandam attulit. In 
quo quicquid continetur 
ipſius totum ac proprium 
eſt, viz. ſuaviſſimi lectiſſ. 
mique coronæ flores : Nam 
& revera ſunt & appellan- 
tur Leges Angliz. Jura 
Coronæ aut Jura Regia, 
quia ut inquit, Bracton lt, 
I. cap. 8. Ipſe autem Rex no 
firum debet eſſc ſub honunt, 
ſed ſub Deo & Lege, qui 
Lex facit Regem : Attribuat 
igitur Rex legit, quod Lex at 
tribuit ci, v1, dominatio- 
nem & imperium. Nan 
e enim rex ubi dommatir 
wvoluntas & non Lex. Et u 
Regiſtro verba reſcriptl 
(cui titulus ad jura regia) 
ſunt: Rex, Of. Jann 
3 id, l 
depercant, ſeu per alrquoru 
ape indebitas 
qualiter ſubtrahantur, 4 


» > #% 4 7 a *. * py 
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I0 qche READER 
jaſte poteri unn. menti, & alios conſpici- 
mus ad ipſorum — 
enervatione amplius an- 
helare, &c. concluding thus, - 
wn ad impugnatores corun- Et ſciatis quod fi ſecus fa- 
am jurium noſtrorum re- fere preſumpſeritis, ad vos 
frenandos, & prout conve- tanquam violatores Regu 
wt juxta corum demerita Juris noſtri non immerito 
pumendos, co Hudioſius nos graviter capiemus, which 
drcet operam adhibere, & 1s, wwe ought the more car- 
ſalhcitins extendere manum neltly io provide © for the 
ram, quo ad hoc vincu- Conſervation of the the Laws 
U juramenti tener! ener and Kights of our Crown, as 
mr & aſtringi, plureſque being thereunto tied by the 
conſpicem? indices jura illa Bond of an Oath ; and for 
uro uiribus impugnare, Sc, that we ſee others the mort 
Et rurſus, Rex, Gt. ſalu- greedily to gaps after the 
tem: Ad conſervationem ju- weaknng and ſubverting of 5 
num Coronæ noſiræ, co nos thoſe ſaid Laws, &c. con- 
decet ſtudioſius ope ram adhi- cluding thus; and know ye 
bere, quo ad hoc aſtringi- that 5 ſhall preſume ot ber- 
nur vinculo ſacramenti, & wiſe to do, we ſhall with 
alias conſpicimus ad ipſorum Grief not undeſervedly hold 
jurium enervationem ampli- you as Violators of our king- 
1 anbrlare, &. denique ) Kights and Laus. By 
concludit, Et ſciatis quod which ancient Writs appears 
þ ſecus facere præſumpſeritis, eth. 1. What an exorbi- 
ad vos tanguam violatores tant Offence it hath been e- 
regu juris noftri non immeris ver deemed to 2 or 
u gravitur capiemus. Ex calumniate theſe Laus, be- 
quibus antiquis reſcriptis ing the imperial Laws of the 
conſtat: 1. m capi- Crown. 2. That in all A. 
tale flagitium ſemper ha- ges, theſe Laws have bad 
litum eſt, leges haſce many that ſought to impugne 
uz Imperiales ſunt & and violate them: And la- 5M 
Crone jus reſpiciunt, im- ly how grievouſly ſuch as ſo | 
pugnare. aut calumniari. preſumed to offend, ſhould | 
2 in omnibus fere be puniſhed ; Nam & fru- 
lzculis Leges iſtæ multos ftra feruntur Leges niſi 
tabuerunt qui eis obſi- ſevere puniant' contempto- 
ſerent intercederentq; vi- res; and it is truly ſaid, that 
latores, Denique' quam Non debet Princeps ferre 
FNtter puniendi ſunt, 5 Legum 


\ 


7 - a 0 VF 1 
„ 
0 ws 


— — ————— . — — _ 
BY * * 4 * n 6 M . 
FE, \ : \ bs | l y , 

* 


: 
1 
: 

% 

- 

. 
\ 
I 
* 


"6 the. RAADER. 


many of t 
Groans hen Mus, 


and Hrete ben their T; ongues ſuar' 


ſcandalee or calamniate 
Kr 


thifed ar plotted ſome hamaus 1p 


Grime, and therefore hated, 


becauſe they cd the 701 
Sentence 3 Krake. 
The. N of the ſeveral 


parts cords 
theſe Laus, doth nat 4. 


3 immence Profit, as 
ewhere I have noted; but 
oth contain the athful and 

true Hiftorics of all ſucceſſrve 

Times, as well concerning 

the Puniſhment of the Evil 

Jer their beinaut, horrible, 

and exorbitant Offences, as 


coucerning the Woe” and 
* Advancement Men of 


great Merit 2 ſor 


their bigh aud bonourable tur 


Service in the Common- 
avealth : And (which is a- 
dove all) they are Memori- 
All to en of the 96: 
dorous Nie, Virtues and 


Viftorues of the Kings oo 


Prences of this Realm. 
fult appeareth aaf cuidently 


_ rt to em- 


Eftates, aud in * 


Amongſt other Things by the ft. 
Adreations 2— Ereftons of 
ſterĩtatem ,qetatis, vartir 

Degrees of tum, fartitudinis, atq, M. 
nn Pls, and Dep 0 Lond Ctoriarum Reg ac Prins 


; SWMere 


= exunt Leges a 


2 t' Contempt! 
— — dicitur 82 


—— Frenceps ferre 


n & ſepi 
docuit — 122 luctu pa 


ientia ( 2 — 
LN obſe ed mul- 
tos qui in id ingenii nervos 
2 intenderunt, Un- 


q; exacuer, ut Legib 
inte ſcandal aut Ho ak 


{ 

1 

( 

} 

0 

c 

am . vefariun e 

TN crimen aut commi- Wl { 

ſille, aut * * 0 
tos; idenque leges 

— juſtam cenſuram & 4 

gray plag metuer. Led WM; 

iſtar ut reſeruntq 0 

ac mandantur literis, non Wa 

ſolum utilitatem ſummam a 

aftert (ſicut alias attigi) N 

eh 

do 

& 

Re 

or 

hy 

all 


verum fidelem etiam ce: 
tamq; hiſtoriam omnium 
ſuperior” tempor” comple 
, tam reſpectu pre 
mii atq; provection bono 

optimeq; meritor” viror, 
propt egregium atq; ho- 
norabilem operam reipub. 
datam ; quam pœnæ malo 
rum propt nefaria atroci 
ac immania ;flagitia: De. 
nig; (quod caput eſt) li 
ſunt ac mo- 
numenta ad omnem X. 


pum hui Imperu: 1 


10 the RE Span, 
and 


* 


1 


dre 55 

bY Lows 4 me eſe 2 
ex eo, qd viri opti- on ' 
dt, — meritiad excella atque of tht Attainders in judicial 
15 — & honoris gra- and other Offenders. Ant 
ws Wl ans evecti ſunt, tantum or- the third by. many excellent 
ola dne tnado ac forma a Le- * the. moſt” fait 


gb hujo! regai preſeri 


ul conftitutis: 2. Etiam and 
vos Wl conftat ex formulis con- 
Un. yincendi atque proſequen- 
Ml #4 rapifalium al iorumque 


giminum teos : Tereium, 
er multis præclariſſimis 


We. . 


jaws t 


Ha! 
petual — 
7 5 9 be 10 be N 
e -at this 2. 
lea m Preface e mn an 


ceed bis proper Madel ef 
that Sort take ont Exams 


mi- ſeriptis ac monumentis fi- ple of a \ Charice made by 

ing. deliflimis illis ſane & per- Ed ne of England, 

iſſe, MW petis teſtibus digniſque 4 lr, and ther 

1 & deo que divulgentur om- faithfully comtinaed 10 -this 
nibuſque innoteſcant: Ad Day. 123 


um rem, (ne extra ter- 
Binos ac fines, ſuos egre- 
latur præfatio) unum in 


tig Nh tempore exemplum 
cel: eus —— charitæ ſive 
un onis © ACCIP1 

aple- 

plz: 

onal 

cor, — diem ime 
; ho. Waſſervatum 

pub il © Altitonandis Dei largi- . 
nale: flue -elementia, qui off © 
ll. 4 Rex regnum, os _ : 
Lü ene Auglor Baskus 
eme oimumg; rerum Iuſular 
u Fe Ocani gue Britanniam 
yartur decent, cumarum- 


2 No 


Wuntur Imperit 


-<* Altitonandis Dei lar- 
giflua clementia, qui 


* eft Rex Reg, a Domi- 
4 nus Dominantium ; E- 


go Edgarus Anglor Ba- 
5 


us,; omniumqʒ rerum, 


Inſularum Oceani que 
© Britan* circumjacent, 


que infra ©* 


# tur Imperatos b 2 3 
_- 

| Deo omnipotenti nee 

1 5 meo, qui meum impe- 

=_ 22 2 

CR exaltavit ſuper um 

7 5 trum mere Flicet 

| 4 Honarchiam totius An- 

„ gliz adepti ſunt a tem- 

4 pore Athelſtani, qui pri- 

_—.. - mus Reg Angl omnes 


Nationes quæ Britannia 
= incolunt ſibi armis ſub. 1 
Inerium ſuum dilitar: 


egit, nullus tamen eor 


i < Ultra fines Imperium 
E . ** confeſſit propitia drvinita; 


8 * ſuam dilatare aggreſſus 


« | t propitia divinitas 
cum Anglor' imperio, 
omnia regna Inſularum 

4 Oceani cùm ſuis ferocif 
"> © Hmis Regibus uſq; Nor- 
„ Veglam, maximamque 
e Hiberniæ, cum 
c {ua nobiliſſima Civitate 
M 4 de Dublina, Anglorum 
i regno ſubjugare; quos 
Zetiam omnes meis impe- 
* ri, colla ſubdare Dei 
- „ favente gratia coegit. 


ter & ego Chri- 
buy « K Merk 


mihi tamen conceſx—ʒ 


riam & laudem in 
* regno meo exaltare, & 


< ejus ſervitium amplifi- 
Vit. Archie piſcopum, AYE 


care devotus diſpoſui: 
Et per meos fideles fau- 
* tores Dunſtan", videl't, 
* iepiſc Ayelyolan', 
. 2c Ofwaldum Archie- 


| == piſcopus, quos mihi pa- 
| tres ſpirituales & conſi- 
<6! Uatores elegi, magna ex 


— 


F fie ampliavit 
e ampliavit 4 Mi wt 
© Fu 

am totius Angliæ _ 


- ſunt, a tempore > Athol 


* Oceam cum ſuis 1 


tem Hiberniæ, cum ſa 
na, Anglorum regni ſub- 


<< mes meis imperiis coll 


* - l 
4 


TO be "To the READER. 


Dom! : Gratias ago 


0  omnifotenti Re, 4: 
. qui menum imprriun 


S exalt 
* ſuper Regn patrum 4 


9 


ut licet Monarch. 


um Ay- 
ationes 
ug Britanniam incolunt 
bi armis ſubegit, nullus 
< tamen corum ultra fine; 


ni qui primus Re 


« glorum omnes 


agreſſus t; mihi tamen 


cum - Anglorum imperic, 
omnia regna Infolorum 


mis Regibus nſque _ 
* gram, MAxXinamque : 


* nobiliffima civit de Dull. 


jugare. etiam om 
* nie oe Dei favente gra- 
97 1 coegi. Quapropte & 
o Chriftt gloriam & lu 01 
Tom in Regno meo cal. 
„ tare, & cus ſervitum 


be 
An 
* amplificare devotus diſu - in 
pc 


or ai: Et per meos fideles 
Dunſtanium: 


i fautores 


N 8 ac Oſwaldum 
* Epiſc Piſcopur, guos mihi pa 


© tres Spirituales & Cor. 

* ſiliatores elegt, magna 4 

parte diſpoſut, &, Falla | 

«ſunt hac anno Domi hs 

ig 2 Indictione 8 Regn ve 
ll dn 


[i *. * I — 
* * N 4 J * 
u | - 
Ys 


Io the READER: 
r Edgari Anylorum 


* Regis 6. in regia- urbe 


\ © qu ab incolis Ocleyeca- 
© Brie nommatur, in Na- 


* tale Domini feſtivitate, 
„ Sinftorum Innocentum e- 


® ria 4, Wc. T Ego Ed- 


* gar Baſiliu, Anplorum 
7 & Imperator Reg gen- 
tum cum conſenſu 
* Principtum & Archimeo- 
um banc meam munifi- 
* certiam ſigno crucis corro- 
; boro + Ego Alfriie Re- 
ina conſenſi & ſigno 

cructs confirmavi. T Ego 


Punſtan Are bicpiſcopus 


Dorobor. Ecclefie Chriſt: 


* ronſenſs & ſubſcripfi L E- 
WW Ge Archie Ebora- 
A cenſi3 ErcÞ conſenſi u_ 
„ ſeripſi, T Ezo Alferic 
Dux. Ego Bruthnod 
Dux. Ego Aridgari Dux. 
Ubi. hzc obſervanda: 
i; Ejus in Deum pictas ac 
devotio, quæ beatitudinis 
omnis fons eſt & ſummum 


bonum. 2. Imperii ejus 
amplitudo & Hibern' pri- 


ma ſubjugatio, diu ante te- 
pora Regis Hen: 2. 


Ut ergo concludam, il- 
lud a docto lectore peto, 
vel ut corrigat ſicubi erra- 
um invenerit, vel fal- 

Part IV: 
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parte diſpoſui, xc. Fas. 
c anno Dom”. 
„964. Indictione 8. Reg- 


- 


« &a ſun 


ni vero Edgari lor” 
* e 
* ab incolis Oclogyecca- 
© ftrix nominatur, in na- 
* tale Dom' feſtiviate, 
äſanctorum Innocentium 


& „feria 4, &c. T Ego Ed- 


* gar Baſilius Anglor & 
Imperator Reguum gen- 
* tium, cum conſenſu & 
* Principium & Archime- 


* orum meor hanc meam 


« munificentiam ſig cru- 
cis corroboro. +. Eg 

* Alfrue Regina conſenſi 
* & ſignt crucis confir- 
* mavi. + Ego Dunſtan. 
* Archiepiſcop' Dorobor. 


« EcclehzChrifti conſenſt 
« & ſubſcripſi. + Ego O- 


* ſticel Archiopiſc. Ebo- 
« racgaſis Ecclt conſenſi 


« ſubſcripſi. + Ego 


Alferic Dux. Ego Bruth- 
* nod Dux. Ego Aridgari 
* Dur. + Whereby is tobe 


obſerved, firſt his Fiety and 


Devotion towards God the 


Fountain of all Happineſs 


the true Summum bonum. 
Secondly, the Largeneſs 4 
his Empery, andthe fir 
Congueſt of Ireland, long 
before the Reign of K. Hen. 
the Second; | 
To conclude, of the learn- 
ed Reader my deſire is, that 
he would gither amend that 


which herein he ſhall find 
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amiſſ D 
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eo, qui meum impe 
1 e rium fic ampliavit * 
1 exaltavit ſuper Regnum 
trum meor. Qui licet 
4 Monarchiam totius An- 
. « liz adepti ſunt a tem- 
re Athelftani, qui pri- 
« mus Reg Ang! 
<« NationesquzBritanniam 
Wh incolunt ſibi armis ſub. 
egit, nullus tamen eor' 
a Ultra fines Imperium 
0 ſuam dilatare aggreſſus 
ec eſt, mihi tamen conceſ- 
E ſit propitia divinitas 
„ cum Anglor im 
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Inderium ſuum dilitat: 


© agreſſus N; mihi tamen 
2 1 60 effit propitia drvinitd 
% cum - Anglorum _—_ 
« onmia regna Inf 
yy © Oceam cum ſuis feroci 
mis Regibus nſque Non 


WE cam ſuis ſerociſ- giam, maxinamque : 
3 4 ſimis Regibus uſq; Nor- 2 tem Hibermie, cum h 
| vegiam, maximamque © nobiliffma civit de Dull 
2 em Hiberniz, cum * na, Anglorum regni ſul 
ce Faden on <« jugare : yer | 
de Dublina, Anglorum ** mes mers imperiis coll 
4 regno ſubjugare z quos EY favent gri 
etiam omnes meis impe- **- 11 coege. Duapropter & 
« xii, colla ſubdare Dei © egoCbrz Ni gloriam & li 


- „ favente gratia coegit. 


ropter & ego Chri- 


« 5 Aglorkm 8 la & laudem in 


| meo exaltare, & 
* 825 ſervitium amplifi- 
e (are devotus diſpoſui: 
1 | Et per meos fideles fau- 
— 2 tores Dunſtan', videl't, 
5 5 epic” Ayelyolan', ; 
waldum Archie- 
; pus, quos mihi pa- 
9 — pirituales & conſi- 
» Uatores clegi, magna ex 


. pit 
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© dem in 1 meo ex 
| 5 le di 
cure devotus di 
* ſui: Et per meos fidel 
* „ fautores Dunſtanium 
« vf. Archiepiſcopum, AY« 
* 7 olanum ac TT 
piſcopus, quos mi 
tres re 
* — liatores elegt, — 
« parte diſpoſut, &, fal 
«ſunt heec Anno Dau 
4964. Indiftione 8 Kip 
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Tuo the READER: 


Wers Edgari Anglorum 


Regi- 6. in regia urbe 


irie nominatur, in Na- 
tale Domini feſtiuitate, 
fundtorum Innocentum - 


* que ub incolts Ocleyeca- 
2 


ria 4, We. T Ego Ed- 


afilus An lorum 


4 Ar 
? & Imperator Reg gen- 
& „feria 4, &c. T Ego Ed- 


um cum conſenſu | 
6 3 & Archimeo- 
yum banc meam munifi- 
* centiam fgno crucis corro- 
boro - Ego Alfriie Re- 

ginn ronſenſi & figno 
* eructs confirmavi. T Ego 
* Dunſtan' Archicpiſcopus 
Dorobor. Eccleſiæ Chriſt: 
*. ronſenſe &5 ſubſcripſi. L E- 
d Oſticel Archie Ebora- 
* cenſit Err conſenſi & ſub- 
* ſeripfi, I. Exo Alferic 
Dux. Ego Bruthnod 
Dua. Ego Aridgari Dux. 
Ubi. hzc obſervanda: 
i; Ejus in Deum pictas ac 
devotio, quæ beatitudinis 
omnis fons eſt & ſummum 
bonum. 2. Imperii ejus 
amplitudo & Hibern' pri- 
in ſubjugatio, diu ante te- 
pora Regis Hen: 2. 


Ut ergo concludam, il- 
lad a docto lectore peto, 
del ut corrigat ſicubi erra- 
um invenerit, vel fal- 
AAT IV: 


ahb incolis 


<< parte diſpoſui, Kc. Fa- 
ce &a ſunt hæc anno Dom 
„ 964. Indictione 8. Reg- 


ni vero Edgari lor 
Reg 6. in regia — 5 quæ 

loayecca- 
e ſtriæ nominatur, in na- 
* tale Dom' feſtiviate, 
ſanctorum Innocentium 


* gar Baſilius Anglor & 
* ImperatorReguum gen- 


tium, cum conſenſu 8& 
* Principium & Archime- 
* orum meor” hanc meam + 


* munificentiam 42 cru- 
cis corroboro. Egp 
** Alfriie Regina conſenſi 


* & ſigni crucis confir- | 


* mavi. + Ego Dunſtan. 
* Archiepiſcop' Dorobor. 


FEccleſiæChriſti conſenſi 
* & ſubſcripſi. + Ego O- 


* ſticel Archiopiſc. Ebo- 
“ racgaſis Eccl conſenſi 


« & ſubſcripſi. + Ego 


< \Alferic Dux. Ego Bruth- 
* nod Dux. Ego Aridgari 
* Dux. + Whereby is tobe 


obſerved, firſt his Fiety and 


Devotion towards God the 


Fountain of all Happineſs 


the true Summum bonum. 
Secondly, the Largeneſs 4 
his Empery, andthe fir 


Conqueſt 1 long 
ö 


before the Reign of N. Hen. 
the Second; 

To conclude, of the learn- 
ed Reader my defire is, that 


he would gither ampnd that 
which herein. he ſhall find 
6 


amils, 


6 Pry uy l 8 l — 
= 7 - — 
* 9 Ty 6 Y 
_ s .* 


. = tt — oo 
be Eefs : although herc- 
in The kn lh — 
bour unſaincaly wi 
10 all 25 Readers, all, or 
at the teaft, equal Profit. 


Plura quidem feci, quam 
Ain promptumibi fit; Re 
\ m it; Re- 
dine due 


interesa Lector valeas, & 


tor valeas, & 
que gemuinum {enſum 


commento aut techna 


Muſerit, legis yiolator 
labendus e. 


3 
* 
4 = 
— 
. * 
5 
* » 
| 133 9 
1 18 
4 
1 
bY : 4 t 
j * . 
j = = 
Cm #, 4 
) +4 # * 
3 * 
1 
, .— ' 
4 -£ g 
F a 
z = 
N g 
DB 5 by * 
— 4 . 
4 \ * * 4 
} * 4 
N 8 } 
—_—_— 
_— * 
"1B 
—_—_ \ r 
0 , — 
4 A 
: 1 W 
L : 
} "= a 
i Xx 
1 \ 
1 44 
. wo : * 
i 
# 
Fi * 
1 — 
b 
3 


ac vim alicujus legis 


18 * 5 x es OF" 8 = k } | * * 7 * N * 8 H > | * : 

3 | %. 21 Adi oa IRE 
. % et AR” a NN = « Ta 

; 3 . TY e . f IH * 1 | w | 2 8 

=. +,» To te READER — 

4 * * 1 — 1 1 0 ; . 1 : ; 
= an, or at L that be-will tem ne aliquam 
8 vt find Fault with any Fart, eh donec totum 
f £ until be bath read perlegerit, unde 

= " axd then it forte Het ut pauciors cri 

4 over the. Whole, an t Pauciora cri. 


minetur Et utcunq; la. 
bor iſte totus ſit meus: 
Lectoribus tamen ſingu- 
lis, N animo omne, 
aut ſaltem parem mecum 
fructum exopto. | 


gue comprenaere diftis 

tn prompiu mibi fit ; Res 

rum tamen ordine ducar. 

Imerca Lector valeas, & 
memmeris guad gquitun- 
que genuinum ſenſum ar 
vim alicujut legis con- 
memo aut techna illuſe+ 
rit, legts violator haben. 
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VERNON's Caſe. 


IN 2 Writ of Dower brought by Mary Vernon againſt Fohn Dyer 317. Pln 
7 5 vo of the Mart of Sudbury in the County of 1 = 
enant pleaded, that her Huſband was alſo | 
* Ky Los Lands in the fame County in his Demeſu as 4 
ax, and by Deed indented thereof enfeoff d Sir Thomas hw/l } 4 
Giford, Kni F< and others, and their Heirs to the Uſe o 
umſelk for the Term of his Life, without Impeachment of 45 49 
Waſt, and after his Deceaſe, to the Uſe of the Demandant 5 
then his Wife, for the Term 'of her Life ; and after her De- 
— to the Uſe of the ri ght Heirs of the Huſband ; and 
that the {aid Plate for Life limited to the ſaid De- 
nt, Was for her Joynture, and in full Satisfaction of 
be Dower, and that after the Death of her Huſband, the 2 
denandant enter d into the ſaid Land ſo limited to her for 5 7 
ſet Joynture, and agreed to ir: To which the Demändant #9 
lied, and confeſſed” the ſaid Feoffment, and the Limita-* 6 
wh of che Uſes, ſ. to the Uſe of the Huſband for his Life 
Mthout Impeac ben of Waſt, and afterwards to the Uſe . 
if the Dentandarir, for her Life ; but furrher ſaid, that the Co 
Linitation to the Wife for Life, was upon Condition that /- n 2 
&: ſhould perform the Laſt Will of her Huſband ; and — 
1 all the Win in certain, in which divers Thin were to 
orm d by the Demandant, and demanded Judgment C | | 
Tenn Would be admitted, and receiv d to aver that 0 
Une ſo limited to the Wife upon the ſaid Condition, Y 
for che Joynture of the Wife, and in Satisfaction of her 8 
Dower ; upon which Matter the Tenant demurr'd in Law 262 Co. Lit 4 
Mul in this Caſe five Points were reſolv d. s i e 2 2 
. That by the Rule of the Common Law, a Ri "FL Title Th eint ; 
Mich a any one has to any Lands orTenem. of an te of In- bed. ola — 
or Freeho. can t be 1 by Acceptan. of any Mann. of 7 e 


(s) collateral dn 
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IF r wa I VERNON's Caſe. Part IV. 
= * (a) collateral Satisfaction or Recompence : as if A, gif. 
r iſes B. Tenant for Life, or in Fee, of the Manor of Dai 
| and afterwards gives the Manor of Sale to B. and his Heirs, 
1 * - in full Satisfaction of all his Rights and Actions which he 
1 has in or for the Manor of Dale, which B. accepts, yet B. may 
= enter into the Manor of Dale, or recover it in any real 
__ (8) Co. Lit. 36. b. Action: For a Right or Title of | ) Freehold or Inheritance 
18 2. can t be barr'd by any collateral Satisfaction, but by Releaſe 
”  >Brow-13z. Or Confirmation, or an Act which tantamounts, and there. 
at fore it is commonly ſaid in our Books, that (c Accord 
a | 33H. 7. 13, 20. With Satisfaction is a good Plea in Perſonal Actions, where 
} 2 357 Damages are only to be recover d, and not in real Adions: 
© a Vide 13 H.7. 13, 20, &'c. And that was the Reaſon that no 
Ws - collateral Satisfaction or Recompence made to the Wife in 
Satisfaction of her Dower, was any Bar of her Dower by the 
. Common Law: But Dower ad effium Ecclefe, or ex aal 
| W concluded her of her Dower, (d) if the enter d into 
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Seck. . the Land ſo aſſigned, after the Death of her Huſband ; for 
the Law allows them, being made in ſuch Form ag the Law 

| requires, to be Dowers in Law. But if a Man in Conſide- 
3 ration of a Marriage after to be had with A. makes an E. 
A ſtate of certain Lands to her for her Life, in full Satisfaction 
| a ot all the Dower which after Marriage may accrue to her in 
* any of his Lands, and after they intermarry, that was ng 
* Ce) Colit.z6b, (e) Bar of her Dower at the Common Law for two Reaſons; 
= - one, becauſe the had no Title of Dower at the Time of the 
1 | Acceptance of the Satisfaction, but it accru'd after: Secondly, 
r becauſe no (f) collateral Satisfaction can Bar any Right or 
apr. 2 Title of any Inheritance or Freehold, as has been ſaid, and 

5 thereby the Doubt in 29 E. 3. 85 is well reſoly'd. So if the 
Huſband purchaſes or cauſes an Eſtate to be made to him and 

his Wife — Life, or in Tail in full Satisfaction of her Dower, 
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_ his Wife before or after Marriage for their Lives, or it 
=_ : Tail, for a competent Proviſion for the Wife after the 
2 7 . Huſband's Death: Then comes the Statute of 27 H.. 
lxlch transfers the Foſſeſſion and Eftate of the Lani 
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7 tothe Uſe, bu which the Huſbands were ſeiſed accordingly, - - 

le, and by Conſequence if further Proviſion had not been made, | 

b the Wixes would have as well their Dowers as their Joyn- 85 
wa for the Reaſons aforeſaid, and for this Reaſon the Bran- a 

ns ches concerning Joyntures were added to the ſaid Statute of , 

s And therefore it was reſolv'd, that if this Eſtate | 


in the Caſe at Bar limited to the Wife, was not within the 


ale fd AR of 27 H. 8. that by the Common Law it was no Bar- | ” i 
10 ck the Demandant's Dower, but that ſhe ſhould have bot. "+ 
— Secondly, it was reſoly'd, That if a Man makes a Feoff- The 2 Point 


ment to the Uſe of himſelf. for Life, (2) and afterwards to (Dr z 
the Uſe of his Wife for her Life, for the Joynture ok his 
Wife, that ſuch Eſtate in Remainder is within the In- 
tent of the ſaid AR of 27 H. 8. Foraltho' the Statute ex- 

elles particularly theſe five Forms, 1. To the Huſband and 
Wife and to the Heirs of the Huſband ; 2. To the Huſband 
and Wite, and to the Heirs of their two Bodies ; ** the 
Hulband and Wife, and to the Heirs of the Body of 
one of them; 4. To the Huſband and his Wife for their 
Lives ; 5. To the Huſb, and Wife for the Lifeof the Wife; | 
ind yet many other Eſtates not there expreſſed are within 
this AR, for the ſaid particular Forms are put but for (b) Ex- CA. See. 21. 
unples, and not to exclude any other Eſtate, which is to 88 
ſuch Effect, and agrees with the Intent of the Makers of the a 311, 3344 / 
; and altho' It was objected, that all the Examples ex- yay. 199 * 
preſs'd in the AR are of a joynt Eſtate made to the Huſband 
nd Wife, and none of them to the Wife only, nor by way 
> Remainder ; and altho' by a Proviſo in the ſame AR, it 
b provided, That if an me have any Manors, Lands, 
Kr. unto her aſſur'd after riage, for Term of ber Life, 
V tberwiſe, 2 &c. ſo as the Letter of the Ad im- 
ports a joynt te, and that this Word Junctura implies a 
Vnt Eſtate, and that the Dowers of Women are much fa- 
Wur d in Law; yet it was reſoly'd, that all is of one Effect 
utothe Wite, to limit an Eſtate to the Huſband and Wife EY 
br their Lives, (c) and to the Huſband for his Life, the (ro Drer 20s 
Remainder to the Wife for her Life; for the one Eftate is | 
W beneficial to the Wife as the other; vide after the Caſe Tf | 
af (4) Aſhton as to this Point. But it was reſolv'd, that the @) Pete .be 
Kate which by Force of this Ad ſhall be in lieu and Bar of . — 
5 n the Limitation thereof to take * no - 
) immediatel the r that Plains ( Co, IR. 26s 
appears by all the Examples expreſſed in the aid *AQ, ay 
bat the Eſtates of the Wives ſhall take Effect immediately .. 
Fer the Death of their Huſbands ; and therefore (f) no other (YT 40s 
tha. not expreſ. in the Ag. ball be taken by the Equity of the * 
=, unleſs it has the ſame Beginn. for the Benet. of che Wives, + 
=_ 1 l "yy as | | 


© 
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Fs __ VarnoNn's Caſes PART IV. 
NES . ns. the Examples purport : And therefore if the Huſband 
=. makes a . Fee to the Uſe of himſelf for Life, 
C wuch. . () and afterwards to the Uſe of B. for his Life, and after. 
— . wards to the Uſe of bis Wife for Life, for her Joynture, it 
D. ac. 4. is not within the AR, altho' B. dies, living the Huſband ſo 
Kue. if the Huſband makes a Feoffm. in Fee to the Uſe of A. for his 
mei  Life(b)andafterw. to the Uſe of his Wife for her Life, for her 
XY N 0 . it is not within the Act, altho A. dies living the Huſh, 


inch 3} Por in theſe, and other like Caſes, foraſmuch as ar the Time 
ran of the Limitation of the Eſtates they were out of the Ad 
* becauſe it was not certain that the Eſtate of the Wife would 

3 take Effect immediately by the Death of the Huſband, as it 


- 


i ought by the Act, no ſubſequent Event can make them with- 
O Han. zi. in the AQ, For (e yo ab ixitio non valet, in tratly : 


Cavly 214. ris non convaleſcet ; & (d) que malo ſunt inchoata principio, vix 
18... eftut bono peragantur exitu : And therefore in all the ſaid and 
A co. % b. the like ſes, altho' the Wife attains to them, and enters 


| - 4rd and takes the Profits, yet ſhe ſhall have Dower of the Refi. 
Co. Lit. 35-2 due. For if the ſaid Act doth not bar her, (e) the Common 
— . 364,305. Law, as has been ſaid before, will not conclude her in ſuch 
. Caſe of her Dower. And the Id. Dyer ſaid, that it was ad- 
. ; 905. a judged in Q. Mary's Time, that where the D. of Comer ſet pur- 
1 2 b. chaſed Lands to him and to the Dutcheſs his Wife, and to 
1 — the Heirs Males of their two Bodies, that altho it was not 
Z any of the Eftates put for Example in the ſaid Act, yet it was 
= adjudg d, that it was within the Intent of it, which Caſe yoo 
WW” 26. pl. a. may ſee in the L. Dyer's Rep. 1 Ma. 96. (f) Alſo the L. Dyr 
St ot ſaid that it was reſolv. in the Time of Q. Elia. that whereone 

- 'Somerſer's Caſe. Aſhton in Performance of Covenants of a Marriage to be had 
* Dyer ge. between his Son and one A. made a Feoffm. to the Uſe of A. 


_ for her Life, for her Joynt. and afterw. they inter married, and 


_ - the Huſband died, it was a Joynture within the Intent of 
” tie AR; and yet all the five Examples are of Eſtates-madet6 


the Huſb. and Wife: But in the ſaid Caſe of Aſhton, the Eftate 


es 1.2, was made before (g) Marriage, ſo that there was not any Hull 
ene, or Wife at the Time of the making of the Eſtate ; alſo the E. 
= Mich.6&-Eliz. ſtate was only to the Woman, where all the Examples are dl 
eee. x joynt Eſtate, but all is of one Effect, which Caſe you maf 
ee M. 6& 7 Eli. Dyer 228. r | 
— The z Point. Thirdly, it was reſoly'd, that altho' the Eſtate limited tothe 
Lon. zii. Wife was upon Condition, andaltho' Dower(in lieu of which 
1 1. pl. the Joynture comes) at the Common Law was an abſolute E. 
erg fate for Life yer foraſimuct'as an Eftate for Life upon Cav 
Moor zi. dition; is an Eftate for Life, it was within the Words andi 
Intent of the AR, if the Wife after the Death of her Huſband 
(Co. Lir. 36. b. acvepts it; for it was agreed that a Joynture is a (i) competent 
Es + * 3-3 Livelihood of Freehold for the Wife, to take Effęct imme 
__ ately after the Death of the Huſband, for the Life of tht 
| N Wife, it ſhe herſelf is not the Cauſe of the Determim, 
tion or Forfeiture of it; and therefore if che Huſvan 
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Par IV. VernoN's Caſe: | 8 
| makes. a Feoffm. in Fee to the Uſe of his Wife, Ca) for t.) ned. 40.153; 
another's Lite, for her Joynture, it is not within the AG, for 
the Eſtate is not for the Wife's Life, and it may determine | 
without her Act or Default, during her Life, and thereby ſhe 
will be deſtit. of a Livelihood: But if a Man makes a Feoffm.. 
in Fee to the Uſe of himſ. for his Life, and after to the Uſe k sf 
his Wife (Y) durante viduitate ſua for her Joynt. that is an Eſtate Deer. We) 
to her for her Life, and it cant determ. without her own Laker 
and theref. it is a Joynt. within the ſaid Act. The ſame Law r 4 ; 
of an Eftate made ro the Wife for her Life upon (c) Con- & Ame. b. | 
dition, for if ſhe does not break the Condition, it is an E- ier pid f n.. 
ſtate to her for her Life. And in the Cafe at the Bar, if the Cr. . 45145: | 
Condition binds her to any unreaſonable Thing, the might 
have wav d it, but when ſhe after the Death of her Huſband, - 
enters and accepts the conditional Eſtate for her Joynture, ſhe 
is barr d of her Dower. | | 1 
Fourthly, it was reſol. that if a Joynt. is made to a Woman The 4 Point 
(4) before Marriage, after the Huſband's Death, the Wife Co-Lir. a6. 
_ can't wave it, and take her Dow, as the mayof a Joynt. made 
to her during the Marriage, and that by Force of the ſaid 1 
Proviſo, the of which is, that if any Woman hath any 1 
Manors, Lands, Tenem. or Heredit. aſſur d to 2 aft. Marr. (O. Lit. 1 
for Term of her Life, or other w. in Joynt. Sc. that ſhe after Pin — | 
the Death of her Huſb. ſhall have Lib. to refuſe it; by which Pyer 61. pL 31 
they reſol. that if the Joynt.was made before Marriage that the Gott J br. 
Intent of the Makers of the Act was, that ſhe ſhould not refuſe, 
but thonld take ſuch Joynture as was made to her. Vide the \ 
ee Ashton put before as to this Purpoſe. And it was ſaid, | | 
if Lands are convey'd to a Wo. bef. () Marriage for Part of gh 
het Joynt. and after Marria. more Land is convey. to her for Civiy 29 | 
ber full Joynt. and in Satisfaction of her whole Dower, and (Cox. 36. . 
afterw. the Huſb. dies, in that Caſe if rhe Wife waves the Land 
convey'd to her Uſe after her Macriage ſhe ſhall have the Land 
convey'd to her before the Marriage, and her Dower alſo. 
in the Reſidue; for Land convey'd to a Woman (g) in Part 
- of her Joynture, or in Satisfaction of Part of her | lan is 
no Bar (for the Uncertainty) of any Part of her Dower. As 
if the Debtor gives the Creditor an Horſe or any other Thigg "i 
in Satisfaction (h) ot Part of his Debt, it ſhall be a Bar for no D pt. -- 
Part for the Uncertainty. Alſo the Words of the Act are, 5 
mY the Joynture of Wives, and not for Part of their Joyn- 


Fifi, it was reſolv'd, that altho in the Caſe at Bar The 5 Poi 


ithe Eftate of the Wife was upon expreſs, Condition to per- 
form his Will, which imports a Conſideration of the ma- 


king of the Eſtate, yet it may be (i) averr'd-to be for the Oe M, 
| Jeynturg gf the Wite, For the one Conſideration ſtands well — 1 
with the other, and altho'ix is nor arnilad in the Deed, yer 2 
it may be averr'd, as the L. Dyer ſaid it was adjudg d In the like 
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dne Cot Paxyiy' 
\ *tMoorass.505. Caſe between Villers (a) and Beaumont, in the Time of Q, 

et | Mary, which = may now ſee in his Rep. 4 & 5 Phil. & Mar. 
Band. 39 Du 146. And in the Caſe at Bar the Caſe is Rronger, becauſe the 

46,47 2 Roll. ' Averment-is given by the faid Act of 27 H. 8. by the Words 


— 1. N in the Act, For the Joynt. of the Wife; and in this Caſe 
= E 


„ S + 
= 2 the L. Dyer ſaid that the Caſe of 6 E. 6. (H) Br. Dower 69. wag 
43 485,51. 2. 1 Co. miſreported, for true it is, that it was reſolv'd, that an Eſtate 
eren in Fee 1 an conveyed to the Wife, was no Joynture 
e within the Stat. but that is to be intended within the Stat. of 
$ 5 H 5 (0) 11 H. 7. 20. which reſtrains the Alienations of Women, 
3 12 LN. C. . which Act neither in the Letter nor in the Meaning can be 
a #7 > dank intended when a Woman has an Eftate in Fee ſimple ; for 

Co, Lit. 326. b. to reſtrain (d) ſuch Eſtate that it ſhall not be aliened, is re. 
| GO it. Sed. pugn. and againſt the Rule of the Com. Law and utterly out & 
369.Co.Lir.223-2 the Letter and Intention of the Act: Bur he ſaid, that an E. 

; 2 oy ſtate in Fee ſimple conveyed to a Woman for her Joynture, and 
"Dr. and Sevd. 39, in Satisfadt. of her Dow, is a Joynt. within the Equity of the 
3 35 ſaid Act of 27 H. 8. for that is a (e) competent Livelihood 

1 Arzt tothe Wife of an Eſtate of Freehold, to take Effed immedia, 
= 7+ +. after the Death of the Huſb. for all the Wife's Life and more; 
x And the L. Dyer ſaid, it was ſo reſolv. in Sir Morris Dennis's 
mne zb. Caſe, which Caſe is now reported 8 Elia. Dyer (f) 248. And 


* 


5 5 $6.2. hefaid, that the Reaſon reported by Brook, that a Fee ſimple 


5082 5 26 b. is no Joynture within the ſaid Act of 27 H. 8. is becauſe ſuch 


5558 570 Joynture is not mentioned in the Statute but that is no Rea- 
77 ſon in Law for 3 Reaſons. 1. Becauſe the principal Caſe at Bar, 
and divers ther Caſes put before were out of the Words of 
the Act, and yet were within the Equity and Intent of the Ad. 
2. It agrees with the Deſcrip. of a Joynt. agreed and reſo], beſo. 
3. He ſaid, this Eſtate in Fee ſimp. was within the expreſs Let. 
of the Act, for the Words of the ſaid Proyiſoare ; for Term ny 
Life, or otherwiſe in Joyniure, which Word ( otherwiſe ) extents 
to all other Eftates conveyed to the Wife not mentio. befo.in 
the Act, which are as, or more, beneficial to the Wife than the 
Eſtates beforemen. for all other Eſtates which are as benefici, to 
the Wife, or more, as the Eſtates ment. in the AR, are within 
this Word (otherwiſc.) For nota, this Word (otherwiſe) is not 
indefinite but otherwi ſe in Joynt.zd eff for a Joynt. which is as 
R much as to ſay, other wi ſe, having all the Effect of the Incident 
1 tos Ar vn in the ſaid five Examp. or more: And if an 
1 Etlate for Life, in Tail, or Fee ſimp. is convey d to the Wife 
1 22 ynt. and after the Death of the Huſb. ſhe is evidted, 
= "AS | the ſhall ov. Dow. to the Value in the Reſidue, and {hall 
= have but an Eftate for Life, of what Eſtate ſoever her Joynt. is 
.. by an expreſs Proviſo in the ſaid Act of 27 H. 8. So that upon 

| Evi@, nogreater Prejudice ſhall accrue to the Terre-tenant, if 
- the Jogwt, net any late of Luberian than ii was buto 


TLIC. 


- 


; , . / i mw 


+ 7 4 - 


+ "Sa 
2 


F PART IV. VERNON“ Caſh.  . 4 
for Term of her LifeAnd afrerwards Judgment in the — — 

principal Caſe was giveft againſt the Demandant. Nota Reader, 

in the laid Caſe reported by the Lord Brook, it is further ſaid, | 

That a Deviſe (a) of Land by the Hufb. to the Wife by Will, (e) Moor, z1.. . 

isno Bar of her Dower, for it is a (b) Benevolence, and not a () R. N. C. 421. 

nture, per Juſticiar as it is there reported; and that is good 82 | 

= if it is well underſtood. And as to that ſome have fad. 4 

That no Eſtate deviſed by Will can be a Joynture within | 

277 H. 8. for two Reaſons. 1. That by the ſaid Act of 27 H. 8. 

the whole Eſtate of the Feoffees was transferr'd to Ceftluy que 

ſe, and per conſequens no Land after the making of that AQ 

was deviſable till the Stat. of 32 H. 8. and theref. a Deviſe of 

Land, which then by the Law could not be made, can't be 

within the ſaid AR of 27 H.8. The other Reaſon was, becauſe 

once — — 22 the — 27 H. 8. is made 

and aſſur d either or during the Coverture, as appears 

by the ſaid AR, but a Deviſe takes its Effe after the Fut. 

band's Death: But that neither of theſe is any Reaſ. in Law, 

appears by the Reſolution following, Mich. F & 39 Els. be- x 

tween Leak and Randall in the Court of Wards, it was reſolved wich. 38. & 30 

by the two Ch. Juſtic. & tot Cur? That if a Man deviſes Land — Leak 


= CS Rr B95 S SAS ESS 


nd to his Wife for Term of her Life (c) generally, it can't be a- 2 

ple verred to be for the Joynt. of the Wife, and in Satisfaction of yr ETSY 

ch her Dower for two Reaſons. 1. Becauſe a Deviſe implies a Con- Winch. 108. 

e fiderat. in itſelf, and theref. as a Deviſe can t be averr'd to be Cam1y2% 4 
jar, to the Uſe of another, than of the Deviſee, unleſs it is ex- 5 f 
; of d in the Will, no more can a Deviſe be averred to be „ . 
hy 2 Joynture, unleſs it is ſo expreſs d in the Will. But as it is Deu * 


ſaid in the ſaid Caſe of 6 E. 6. it ſhall be taken for a Benevo- e , 
lence, and ſo is the ſaid Caſe of 6 E. 6, to be intended. 2. The , 4 7 —— | 
whole Win concerning Lands by the Statutes of 32 & 34 H. 8. Ce - ag 
ought to be in writing, and no Averment ought to be taken r 4,4 | 

| out of (d) the Will, which can't be collected by the Words (4); Co. . x 


contain'd in the Will. But if a Man deviſes Land to a Wo. — 82 
, (9 man for Term of her Life, or in Tail, &c. for her Joynt. and Ei. Nas: 
— in Satisfact. of her Dower, it was reſol. that it is a Joynt. with - 1 52178. 


inthe Act of 27 H. S. for as an Eſtate for Life made to a Wo- G4. 235 wi. 
man for her Joynt. before Maria. when ſhe is not his Wife, is Ng. 185. Hart. 
within the . of the ſaid Ad, ſo an Eſtate for Life deviſ. Nm. dio 411. 


15 ta Woman for her Life, which takes Effect after his Death, L. 70. « | 
ted when the Marriage is diſfoly'd, is alſo within the Equity of the 
hall lad Act fo ſuch Eſtate well agrees with the Intent of the Ma- 


ers of the ſaid AR of 27 H. 8. and with the ſaid Deſeri 
tion of a Joynture made by the Juſtices in the ſaid Caſe of Per- | 
nn. And altho' Land was not deviſable till 32 H.8.yet it is (0) plod. 12% 


di frequ. in our Books, that an Act made of (e) late Time ſhall be f., b. B . 
oy taken within the Equit. of an Aft made long Time bef. As the 3 | 
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3 . 2 H. 3. gave 
TENN the Wardfhup of the Heir of the Tenant who held ights 


Service, notwithſtanding a Reoffment made by Colluſion, at 
ich Tune, and by 200 Years and more, that is to ſay, til 
3 ( nH e · che Stat. of (4) 4 H. 7. c. 17. which gave the Ward ſh. of the 
3 leit of Ceflup ue nſe, the Heir of Ceftuy = #ſe. was not in 
_-_ Ward; and yet it is held in 27 H. 8. 9. . J. thut if Ceftuy queuſe 
i After the Statute of () 4 H. 7. makes a Feoffment in Fee by 
— Colluſion to defraud the Lord of his Ward, it is taken with. 
1 in the Equity of the Stat. of Merleb. Alſo the Stat. de Donir 
Conditionalibus made 13 E. 1. as to the Warranty of Tenant 
O)Plowd. 1274- in Tail with Aſers, is taken within the (h) Equity of the Stat. 
ome — of Glouceſter, c. 3. made anno 6 E. 1. as it is held in 11 E. 2. 
Plowd. 100. a. garr. Stach. & 43 E. 3. 23. b. For Formedon in 1 
oh given in lieu of a Moridencefter, $o the Stat. of M. 2. cap. 25 
0G made 13 E. 1. gave a'Certificate;but gave no Adjournment, but 
4 r c) Adjournment is taken by Equity of the Statute of Aſegus 
=. arta, cap. Iz. made 9 H. 3. as it is held 12 H. 4. g. b. 80 
By | the. Statute of 7 R. 2. gave Afliſe in confintro Comitatus ; and 
Deng (d) Reddiſſetin taken by Equity of the Stature of Merton, c. 3. 
Fand. made 20 H. 3. Hide 1 E. 3. 25. b. & 12 Elia. Dyer 289. The 
drr. 20. Biſhop (e) of London being one of the High Commiſſioner, 
3 by Force of the AR of x Reg Fliz. was tranſlated to the Arch- 
= |  biſhoprick of Tori, yet his Authority remain d by Force of the 
on Ad made anno 1 E. 6. cap, v. and with this Reſolut. (f) in 
| _ Leai's Caſe aforeſaid. agrees the Caſe reported by the L. Dyer 
rr Elis. 220. (g) A Man ſeiſed of certain Land in Fee, 
n 3+ held in Socage, and of other Land in Tail held in Capite, de- 
viſed by his Will in Writing the third Part of all his Lands 
F Wife in Recompence of her Dower, and dy d; the 
Wife entred into the third Part of the Land in Fee ſimple; 
and it was reſolv'd, that it ſhould be a Bar of her Dower by 
the ſaid AQ of 27 H. 8. in Curia Mardorum. Nota Rea 
2 good Difference, and all the Opinions, which ſeem to di 
5 Agree, well zeconcil'd, r r 
_— Know Reader, that by ſubtil and ſiniſter Counſel, an E 
1 Vaſion out of the ſaid Act ot 27 H. 8. (as was intended) 
a. | Was deviſed, How Women might have Joyntures and Dower 
i AIſlſo notwithſtanding the ſaid 10 and the Invention was fuch: 
Dune Chan who was the Wife of one Richard Melles of the 
1 | County of Suffolk, had a-Joynture made of an Houſe and cer- 
= - tain landin Stoke Nayloud in the County of Suffalt, to het 
| "i Huſband. and her, and to the Heirs of the Body of the 
Huſband, by one John Melles, Uncle of the ſaid Richard; 
5 which. Richard was ſeiſed in Fee of divers other Lands in the 
ame Town, and afterw. Rich, dy'd ; the Wife wich certain of 
xr Friends of her Confederacy, in a ſecret Manner-entred 
Into the ſaid Tenements gonyey. to her, and claim'd them for 


der Joynt. and yet wav d the Poſſeſſion, and brought a Writ of 


Dower 
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Lands and Tenements, and had a full rhird Furt of | 
the whale (accaunting the Land convey d to her far her Joyn, 
to be Pareel) aſſign d to her by the Sheriff for her Dower (not 2 
Lnowi Practice) only out of the Refidue : And when ſhe | 
had her Dower, then the openly entred into the Houſe and 
Land convey'd to her for her Joynt. who was held out by Tho. 
Furſlow, the Terre-tenant, and afterwards ſhe marry'd one John Wo 
Sharp, who brought an Action of Treſpaſs againſt the ſaid'Tho, — 
flow, for a Treſp. doe 10 Junii, anno 18 Elis. in the Houſe | 
Land conveyed in Joynture. ' And Purſlow, by the Advice 
ef one of the Inner- Temple pleaded the Feoffm. of thefaid Rich. 
to him and juſtify'd,, To which the Plaintiffs reply d, tha 
before Richard had any thing, the faid Jobn was feiſed, 
gave to her Huſband and her at ſupra. To which the Def. re- 


1 to her for her Joynture as of the Reſidue of her Je 2 


pyn'd, that the Eſtate made to Richard and Cbriſtian was for - 
the Joynt. of Chrifien, and that after the Death of her Huſb. 
ind 


re the Treſp. ſhe brought a Writ of Dower againſt the 
Def. then Tenant of all the Land whereof her nd was 
ſeiſed, and demanded the third Part of all recover d, and had 
Execution out of the Reſidue, and averred, that the Houſe 
ind Land which was Parcel of the Land convey'd to her for 

her Joynture, was no Part of the Land aſſign'd to her for her 

Dower, To which the Plaintiffs ſurrejoyn. that the ſaid Chriftt, 

after the Death of her Huſband, and before the Writ of Dower 
brought, enter'd into the ſaid Houſe, claiming it for her Joynt. 
To which the Def. by way of Rebutter ſaid, That to ſay that 
the ſaid Chriſtian after the Death of her Huſband, and before 
the Writ brought, had entred, they ſhould not be admitted 
a0zinſt the ſaid Record of Recov. in the ſaid Writ of Dower: . | 
Upon which the Plaintiffs demurr'd in Law, and it was e 27 
by the Plaintiff's Counſel, that firſt, this bringing of the Writ | 

of Dower, can't be any Wayver of the Eſtate of the Wife, 
becauſe by the Entry of the Wife, ſhe has agreed to the ſaid 
Eſtate, and was actually ſeiſed ; and therefore ſhe can't afterw, 

ye and diveſt it out of her by the bringing of the ſaid Writ 

of Dower. To which it was anſw. by the Def. Counſel, That 

admitting the Wife could not wave it, yet ſhe might well bar 

and conclude herſelf from claiming the ſaid Eſtate, in this | 
Glethe has (a) eſtopped herſ. to claim any Eftate in theHouſe ( 1 Rot, $64. 
and _ in whi c, For when ſhe brings her Writ of | 
Dower,and has (b) Judgment to have the 3d Part of the whole, (5)Cr. EH. as. 
by chat the affirms, that ſhe has only Title of Dower, and per 18. Ging 
anſefuens no Eſtate,” ergo ſhe is eſtopped to claim any Eſtate, | 
Many Part of that whereof ſhe has demanded by her Writ 
tbe endowed ; as if the Haſhand diſcontinues the Wife's - 

Land, and dies, and the Wife brings 2 Writ of OY 

| againf 
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thereby eſtopped to bring a (a) Cid in vita, for by her Writ of 
Dawer ſhe claim'd Title of Dower only, and thereby ſhe ſhall 
be eſtopped to claim any other Right by Cui in vita: Vide 
10 E. 3. Double Ples 8. 20 E. 3. Scare — 13. E N. B. 194 
17 Aſ.3. Acceptance of Dower by indented, con- 
cludes che Wife of her Right, vide 11 H. 7. 20.6. So if ſhe 
had brought her Writ of Dower to be (b) endow'd of the 
Reſidue only, and had recover d her Dower thereof, ſhe ſhould 
be eſtopped to claim any Eſtate in the ſaid Houſe and Land 
ſo convey'd to her, altho' ſhe had entred before; for by the 
bringing of her Writ of Dower to be endowed of the Re- 
ſidue, ſhe has tacite affirm'd, that ſhe has not agreed to any 
Jeynture made to her ; for then ſhe can't bring any Writ of 
wer by the ſaid Act of 27H. 8. And if the Law ſhould 
aan reat 2 would enſue, 2 by no 
or Policy can be preven as appears before. And 
for theſe Reaſons.it was concluded, That the Plaintiffs were 
in any Caſe concluded from claiming the faid [Houſe and 
Land in which, Cc. Qaod fuit conceſſum per Sir Chriſtopher 
Wrey, Chief Juſtice, Sir Thomes Gawdy, & totam Curian, 
Reader, Smmplicitas of legibus 8mics, & (e) nimis ſuri 

les in jwe reprobatu. | 
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zinti acris terrz cum pertinen in dominico ſuo ut de feod 


Michaclis 27. & 28. Eliz. 


Regina, Rot. 1739. 


BEVILL's Caſe. 


Icholaus Froancis attachiatus fuit per breve Dom. "NES 


N 


in' de ſecunda Deliberatione, ad reſpondend' Waltero 
er de placito quare cepit averia ipſius Wal. & ea injuſte 
detinuit contra vadios & pleg. c. Et unde idem Walter per 
Franciſcum Eyrman Attornatum ſuum queritur quod pred” 
Nicholaus tricefim' die Octob anno regni dom” Regin nunc 
quinto decimo, apud Tallan in quodam loc voc' Newton, 
cepit averia, videl. duos Boves ipſius Walteri, & ea injuſte 
detinuit, contra vadios & plegios quouſque, &c. unde dic qd” 
deteriorat eſt, & dampn' habet ad valenc' viginti librar'; 


& 
inde produc* ſectam, &c. Et przd' Nicholaus per Willihel- © * 


mum Leigh attornat' ſuum venir & defendit vim & injuriam | 
quando &c. Et ut ballivus Johan' Bevill armiger, bene cogn' De. pla. ant. 
caption averiorum prædictorum in przd' loco in quo &c. 

juſte &c, Quia dicit quod idem locus vocat Newton in quo 


ſupponir' captionem averiorum prædictorum fieri, continet 


& prædict' tempore Captionis averiorum prædictorum ſuperius 


heri ſuppoſit' continebat in ſe vigint' acras terræ cum pertin 


in Tallan przd' quodque diu ante przd' tempus quo c. qui- 
dm Robertus Smith ſenior armiger fuit eint de Aide wi. 

& 
eaſdem viginti acras terræ cum pertinen' tenuit de prafat Joh 
Bevill ut de manerio ſuo de Keligath in com præd per ſervi · 


cum militar', videlicet per homag an & ad ſcutagium 


dom regin' cum acciderit quadragint duos ſolidos, & ad plus 


plus, & ad minus minus; ac etiam per Servic faciendi ſectam 
ad Curiam ipſius Johannis Bevill maner ſui prædict bis 


der annum, viz. ſemel infra unum menſem proxim' poſt feſtum 

dancti Mich' Archangeli, & iterum infra unum menſem 1 

poſt ketlum Faſch quolibet anno apud manerium Illu oP 
a nend“ 


que annorum extunc prox ſequent” & plenar complend'; vir- 


Smith filio & hæred ſuis ſpectan ſine quo quidem rt' filio 


ration” przallegat captionem averiorum prædictorum in pred 


| ſaodeKeligathper fery icium ilit * via. per homagium, ide. 
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„ BBEVIT T CAſe. PART IN 
nend' de quibus ſervic prædict Johan Bevill fuit ſeiſit per 
manus præd Rob Smith ſenioris, ut per manus viri tenentig 
ſui, viz, de homagio, fidelitate, ſcutagio, & ſect' cur ut de 
feodo & jure: P prædictus Robertus Smith ſenior, 
obiit de pradictis viginti acris terræ cum pertinentiis ſeiſit 

ſt cujus mortem prædict' viginti acrz terræ cum pertinentiis 
eſcen& cuidam Roberto Smith, ut filio & Hzredi prædidi 
Roberti Smith, per qd' idem Robertus Smith filius ante præd 
tempus quo &c. in pred” viginti acras terræ cum pertinentiis 
intravit, x fuit inde ſeiſit in dominico ſuo ut de feodo. Et quia 
homagium prædict Roberti filii prædicto tempore quo &e, 
præfat Joh Bevill aretro infact fuit, idem Nicholaus ut Bal. 
ivus ejuſdem Johannis Bevill bene cogn' captionem averiot 
lick in præd loco quo &c. Et juſte &c. pro homagio illo 
infacto ut in terris de ipſo Johanne in forma prædicta tent 
c. Et ſuper præd Robertum filium, ut ſuper verum tenen. 
tem prædict Joh” Bevil, & infra feodum & dominicum ſuum 
c. Et prædict' Walterus dic, ꝗd' diu ante prædictum tem. 
pus captionis averiorum illorum fact, prædictus Rob Smith 
Hlius fuit ſeiſit de præd viginti acris terræ cum pertin in 
'Tallan prædicta vocat Newton, in dominico ſuo ut de feodo; 
& ſic ande ſeiſit exiſtens, ante prædictum tempus captionis 
ict fac, ſcilicet vi quarto die ii anno regni 
ine Regin nunc tertio decimo, apud Tallan præd' inter 
alia dimiſit pradict viginti acras terræ cum pertinent” eidem 
Walt habend' eidem Waltero & aſſign ſuis a prædict' viceſ- 
mo quarto die Januar an ſupradict, uſq; ſinem termin quin- 


tute cujus dimiſſion idem Walterus in viginti acras ter- 
te cum pertinen' intravit, & fuit & adhuc eſt inde poſſeſſion, 
reverſion” inde poſt terminum prædictum finitum præfat Rob 


idem Walter noni poteſt præf. Nicholao ad ſuam ptæd 
reſpondere, nee placi tum inde in judicium deducere: Et pe- 
tit auxilium de præfat Roberto Smith filio, qui preſens eſt 
hic in cur in propria perſona ſua, & gratis ſe jungit prefat 
Waltero in auxilium verſus præfatum Nicholaum de pred 
Placito &c. Et ſuper hoc tam idem Walterus quam pradid 

Smith filius, qui &c. dic quod prædictus Nicholaus 


loco in quo &c. juſta m cogn non debet, quia proteſtando qd 
prædictus Robertus Smith filins pred rempore eaptionis ave. 
rior præd fact, non ten præd vigint acras terræ cum pertin 
voc on in Tallan przd' de — Bevill, ut de maner 
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licxtem, & ad ſcutagium dom Reginz cum acciderit 425. & 
A plus plus, & ad minus minus, c. Nec non per ſervitium 
acieadiſeftam cur ipſius J. Bevill manerii ſui præd' bis per 
in viz. ſemel infra unum menſem proxim poſt feſtu $, Michae- 
lis archangeli, & iterum infra unum menſem proxim' poſt feſtu 
paſch. quolibet anno apud maner' illud tenend* prout pred 
Nich' ſuperius allegavit: Pro placito dic qd? pred” J. Bevill 
nunquam fuit ſei ſitus de præd ſervitiis, prout pradiò Nic 
ſuperius allegavit. Et hoc parati ſunt veriſicare, unde ex 
qo præd Nich' captionem averiorum prædict in pred loco 
in quo, &c. ſuperius cogn idem Walter & præd Rob qui 
&c; pet judicium, & dampna ſua occaſione captionis & in- 
juſte detentionis averior præd' eidem Walt' adjudicart. Et 


avitiis per manus præd Rob Smith patris ut per manus veri 
tenentis ſui, prout ipſe ſuperius allegav it. Et de hoc pon ſe 
ſaper pr iam, & præd Walt & Rob' Smith, filius, qui &c. 
ſimiliter. Ideo præceptꝭ eſt vic qd' venire fac hic a die & Mart 
in 15 dies, 12, &c. per quos &c. Er qui nec &c. de recog 
&, quia tam &c. Proſeſſ cont Jur' ad triand exit pred 
continuatur uſque quindenam Paſchæ, anno 19 Eliz. Re- 
— niſi Juſtic' ad aſſiſas in com præd capiend' aſſign per 
am ſtatuti &c. die Lunz in quinta ſeptimana quadrage · 
ſimæ eodem anno 19, prius veniſſent, ad quas quidem aflifas 


ſuum, quod infranominatus Robertus Smith pater tenuit 
tenementa infraſcript cum pertinentiis vocata Newton de 


per ſervitium militare infraſeript. Et qdꝰ idem J. Bevil, fair 
ſeiſit de fidelitate & ſect' cur tantum parcel ſervitior' infraſ 


tis ſui : Sed utrum przd' ſeiſin fidelitatis & ſeX cur pred” 
lit bona & ſufficiens ſeiſina integror ſevitior' infraſeript nec- 
ne, idem jur* penitus ignorant, & pet” inde adviſament & 
diſcretion” juſtic przd', Et fi ſuper tota materia præd' in 


idel' & ſect cur non ſit bona & ſufficiens ſeiſina integror ſer- 
vitior* tunc iidem- jur dic ſuper ſacramentum ſuum 
ad præd J. Bevil non fuit ſeiſit de infraſcript' ſervitiis per 
manus przd* Rob' Smith patris ut per manus veri tenentis 
-fui, prout præd Walt interius allegavit, & tunc aſſid dampna 
5 Walr occaſione caption & 1njuſtz detention aver in- 
inf, ultra miſ & cuſtag ſua per ipſum circa ſect ſuam in hac 
parte appoſit ad duodecim denar, & pro miſ. & cuſtag illis 


— | ul 


* 


Nich ut prius dic qq* przd* I Bevill fuir ſeiſit de pred? 


vered id reddit fuir ut ſequitur. Jur dic} ſuperſacramenc 
inftanominat J. Bevill, ut de infraſeript manerio de Keligath 


per manus præd Rob Smith patris ut per manus veri tenen- 


forma præd comperta, videbitur eiſd' juſtic qd* pred ſeiſin' 


d quadraginta ſolidos, & fi ſuper tota materia prædicta 
0 I ve. 
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de fidelitate & ſect cur przd, ſit bona & ſ 
tegror' ſervitior infraſ tunc iidem Jur* dic ſuper ſacra 


t præd Nic. interius allegavit, & tunc aſſident dampnz 
ke ic. occaſione i ultra miſ & cuſtag ſua per ip. 
ſum circa ſectam ſuam in hae parte Cad 12 d. & 
mif & * Ulis ad 40. — 

Jant de & ſuper iff priuſquam judicium inde reddan 
dies dat eſt partibus præd hic uſq; in craſtino Sand Trinit 


de audiendo inde judiciq ſuo, eo qd iidem juſt hic inde non · 


dum &c. Et fic placitum præd continuar fuit uſq; craſtinum 
Sanct Trinitat anno 25 Eliz. Reginæ: Quo die — re- 
dit” fuit ut ſequitur ; ad quem diem hic ven tam prædidt 
Walterus Parker per attorn ſuum præd, quam pred' Nich 
Frauncis per Will Ayleſbury attorn' ſuum, & ſuper hoc viſi 
præmiſſis, 1 _ hic plene e videtur juſtic hic 
qa præd ſeiſin tidelitatis & ſect cur prad' eſt bona & ſuffici. 
ens ſeiſina integrorum ſervitiorum pred': Ideo conceſſ eſt qd 
Walt Parker nihil capiat per breve ſuum præd ſed fir 

in mi a pro falſo clamore ſuo; & pred Nich' Frauncis eat in- 
de fine die. Et habeat retorn averior præd detinend ſibi irre- 
legiab! imperpetuum &c. Conceſſum eſt etiam 3 
pna ſua 


ich Frauncis recuperet verf praf Walt Parker 
præd ad 418. Nuk in forma præd' aſſeſſa; necnon 
13 l. eidem Nich Frauncis ad requiſitionem ſuam pro miſ 


& cuſtagiis ſuis prædict per cur? hic de increment” adjudicat: 
Qu quid' dampna in toto ſe attingunt ad 15 L. & 1 f. &c. 


Par IV. 
iens ſei. 
ment ſuum præd qd'pred' ].Bevill fuit ſeiſit de ſervit infrat 


per manus pred Smith patris ut per manus veri tenentis ſui 
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BEVIL L Caſe. 


Etween Walter Parker, Plaintiff, and Nicholas Frauncis, 
Def. for taking of his Cattle in Tallen in the 

wall, in a Place calld Newton; the Defendant made Co- 
nuſans as Bayly to John Bevill, Eſq; by Reaſon that the Place 
where, Cc. contain'd 20 Acres, whereof one Robert Smith 
was ſeiſed in Fee, and held them of the ſaid John Bevill, 
as of his Manor of Keligath in the ſaid County, by Knights- 
Service, viz, by Homage, Fealty, and Eſcuage, ſcil. when 
Eſcuage runs to 40s. 405. and when to. more, more, and 
when to leſs, leſs, and by Suit of Court bis per annum, of 
which Services he was ſeiſed by the Hands of the ſaid Robert 
Smith, as by the Hands of his very Tenant, and made Co- 
"71 for Homage , And Iſſue was taken that _ ohn 
Bevill nunquam fuit ſeiſtus de præd ſervitiit, prout the ſaid Vi- 
cholas had gd. And = £ ve Z pecial Verdict, 
that the ſaid John Bevill was ſeiſed of the Fealty only, &c. 
And if the Seiſin of Fealty was a ſufficient Seiſin of all the 
Lervices was the Doubt, whjch the Jurors referr'd to the 
Conſideration of the Court. And this Point was made one 
of the principal Points in the Serjeants Caſe, which was 


— 
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— 


jants, and Windbam and Anderſon the Queen's Serjeants, 
#ſch.21 Eliz. the Record and Pleading of which Serjeants 
Laſe is entred, Hill. 20 El. Rot. 1245. And this Caſe at 
lar was many Times argu'd in the Time of Sir James Dyer, 
mdafter his Death, after many A 


he - j * ja the Bar and 
, was adjudg' Anderſon Chie ice, Mead, 
Windham, and le 7 e Fe 1 


an 
(a) Geifia of all the ſaid 


Services, and therewith agree 


_ Tenant 


In Replegiare in Com- 
: muni Banco, Michaelis | 17 


County of 


agu'd by Popham, Rhodes, Fenner, Shute, and Gawdy, Ser- 


hat the Seiſin of the Fealty was ( 


45 
Br. Avow. 24,2. 


HE, 3-11. b, 8 H. 6, 18. and che Reaſon pas, That when the Fi ge 


$ H. 6. 17. b. 
Poſtea $. b. 


x Anderſ. aa 


E. 3. 28. 3. 
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8 "Devices /- "of Par v. 
= " Tanane lden Fay, he takes 2 corporal Oath; that he wil be 
b. faithful and true to the Lord, and bear Faith (4) to him for 
Ae e Tenements which heclaims to hold o — 3 and that he 
f hwfaltly do the Cuſſoms and Servicesw ch he ought to do. 
| 55 8 ſochat che doing of this Service (by which he ſwears to do 
D 3. 11. b Services) is a (b) Selſin of all. Aud true it is that Li 
Wa mes ſahs, omage is the (e) maſt Honoutable Ser. 
. vice, wy — —, — le Service of Reverence that a Free. 
II holder can do to is Lord: But alſq it is true, that Fealty 


is z more 4) ſacred Service than Homage; 92 fp 
ee a — the other not; And it 15 to de obſerved, 


— n e 
Lit. 68. 2 t theſe Words ſeil. (will be faithful and true to him, and 
| Lr bear Faĩth to him for the Tenements which he claims to hold 
r of him) axe alſo Parcel of the Words in doing of the Ser. 
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vie of Homage, and Seiſin of Part of any Service is Seiſin | 

of the whole, as after appears. And that is the Reaſon that 

— mme Law makes ſo great Account of the; Seifin of theſe Ser. 
_ . vices of Homage and Feaky ; for the Seiſin of them (becauſe 
3 * | it is the Seiſin of all other Services) i is ſoineſtimable in Law, 
a 


> 
* 
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chat no Diffreſs for chem of any Goods or Chattels (of what 
. forever) is in Judgment of Law, (e) exceſſive; and ab 
e the! che Lord often diſtreins for them, ſo that the Tenant fi 
Br. Difer. 34: 36: cat til Bis Land, yet the Tenant ſhall not have Aſſiſe dl? Wy 
13 2 *  mealtrplict diffriffione; as he ſhall have for Rent or other Pro- d 
. WM Vide28 All. 50. 11 H 4. 2. % 42 E. 3. 26. 4. Br. D. Be 
= Bowl a ee . And in this Cafe theſe Points were alſo reſolv'd, e 
1 u Co: 44- 2: tat Seiſin of ſuperior Service is (f) Seiſin of all inferior Ki 
3 BYG. 15. a. 2 ate incident to it; as Seiſin of Eſcuage is Sei- in 
wm of Homage and Fealty, and Seiſin of Homage is Seiſin 
. , and Seiſin of the Rent is Seiſtir of che Fealry Re 
Rent, Vie 3 E. 2. 4- WM. 
5 des faits 4. . 
B. 3. Avow. 10 Wu 
2 Ph. Mar. in 11 
at where the n 


in k. ; WL 
15 doing of H berry Os Laan fo S*. Bis 
refoly'd, Os omage 1s a | 
as well i doing e becauſe in doing of Ho- T; 


e, he takes upon kim to Goal dereies, and therefore his ery 
E folficiedt Seifin of Pp the Services. And therewich an 
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Lord's 
ot Happen in 40, 60, or 707 eatzz and ther 
er Reaſon that Seiſin of e ryices ſhou d be Sein 
all ſuch cha! Services, and there with agrees, 20 E. 3. 
eh 136. that Seiſſp of Rent, and other annual Servi- 
eis is Selſin ot 15 and other Services caſual or acci- . > 
fetal, ard 7 E. C. N Gard bo. & Apowry 69, that it was 
reel by the Juſtices, of both Benches, that Where the Seig- EL 
niory is by. Kaights-ſervice and Rent, that Sciſin of the 
Rent which is annual and integer to all the other, is a 
yood Seilin, to have the Waärdſhip of the Heir of the Je- 
. z and therefore the Opinion of Brook there, that it 
| ſhall not be a Seiſin to make an Avowry is not Law; for 
- WW tie Gaſe of the Ward is the fironger Caſe, Bur it was 
id That Seifig of one annual Service is not Seiſin of ans oY: 
t ther annual Service ; As if there be Lord and Tenant by * 
- Wh Falty, 105. Rent, and three Work Days by the Year, Sei- 
e fin of the Rent is not Seiſin of the Work Days; nor Seiſin 
7 of Rent is not Seiſin of Suit of Court which is annual, vide. 

16 Eliz, Dyer 370. and the Reaſon is, becauſe ir hall be Dyer 330. pl. x93 +» 
| WF accounted the Folly of the Lord, that he does not get Sei- . 
nt ock that which is due yearly, and it would be miſchie- 
de Wos to the Tenant, for perhaps the Work Days were diſ- 
o- charged in ancient Times, which now can't be ſhewed; up- 
D* on which Suits and Troubles wou'd enſue. But 0 Rea- 
d Ger, that all "this which has been ſaid, is to be intended o.. 
ior dn in Law, and not of actual Seiſin; For Seiſin of Fealty "'Y 
ei- de Caſe at Bar is no actual Seiſin of Homage, nor of od 
iin ei of Court, nor Seiſin of Fealty is no actual Seiſin of 3 
ue ee Jide 8 H. 7. 17. 20 f. 3. Aſiſe 433. 40 E. 3. 22.49 E. 3. . bt 
4. 44 E. 3. 11. Br. Seifn 40. But Seiſin of any Part g. L: K. 
4. Wit any Service, is actual Seiſin of the whole to have Aſſi e. 463. 5 Co. 57-26% 
10% 5 E. 4. 2. b. 12 E. 4. 7. 8 E. 3. 13. 4. 8 Af: 4. k 
% WE: 2. 75 3 E. 3 Aſſiſe 175. and as to avow, Seifin in 

is ſufficient, but as to have Aſſiſe, actual Seiſin is re- 
it is ite; ſo che Seiſin which is requiſite in a Writ of Right 
g. . land, onght to be actual and not Seiſin in Law, as ap- 
35 E. 3. Droit 30. & Lit. lib. 3. cap. Releaſes 112. 44 
Fer- es thereto. Ifa Man makes a Leaſe for Life, or a Gift — 16s * 
Ho- Tail; yielding the firſt Year a Quarter of Wheat, and. 1 
e eds the yearly Rent of C. Seiſin of the Wheat is Sy 
with in oF the Rent whereof he may have Aſſiſe, for all is 

one Reſervation. Vide 5 F. 4. 2. 44 E. 3. 11.6. 15 E. 3. 
2 Al 63. it is ſaid, that in the ſame Caſe all is one Free-. © 
f t old, and Seiſin of the one is the Seiſin of che other to. 1 
That e Afiſe, which was affirmed to be good Law, It was Cr: car. ... 
ich aid, if a Meſnalty becomes Rent-ſeck by Surpluſage, Je 3-4 
ealty, WEancient Seiſin is ſufficient; For the Meſnalty is extinct b 
Ful e of the Lord and of TIE paravail, and the 9 * 
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* - of the Rent of the Meſne is not altered by his, own Ad, 

„but by the A& of others. And therefore altho* the Rent 
WG) Co.Lir.1534- jg become ſeck,, yet he ſhall diſtrein for it, as is ſaid 
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a. 222 
b. 24. b. Cr. in 2 E. 2. Extingui ent 6. vide 31 A. 23. 26 H. 6. Ex. 
— why rag ao 29-437 of 7. 7 F 2 E. g 2, i 5 7 126. 
5 50 E. 3. 26. a Preſentation to a Prebend which is after 
changed into a Treaſury, Mall ferve to maintain a Quare 

_  empedit 1 Diſturbance to the Treaſury. But if there be 
Lord and Tenant by Fealty and Rent, and the Lord grants 

- over the Fealty eee the Rent; Or if a Man makes a Gift 
in Tail, or a Leaſe for Life, rendring Rent, and grants o- 
ver the Reverſion, excepting the Rent, in theſe Caſes the 
A Nature of the Rent is altered by his own AQ; and there- 
fore the ancient Seiſin when it was a Rent-ſervice will not 


dect. 226. V1 


— 


| 4 240) 1a 204 ferve, when by his own Act the (b) Nature of the Rent is 


altered; and Aſſiſe of any Rent-ſeck he can't have, for he 
was never ſeiſed of any ſuch Rent; yer ſuch Rent. ſeck 
- which was once Rent-ſervice ſeems to be apportionable by 
the Book in 32 Af. 10. Return irrepleviſable is a good Sei- 
fin of Rent, as it is held 2 H. 4. 23. for otherwiſe the Ie. 
nant might defeat the Lord of his Seigniory, and the Lord 
_ would never attain to his Services. So in Avowry for Suit, 
(e) 1 Rolls 314. if the Lord recovers (c) — 0 1 for the Suit, it is a ſuffi. 
cient Seiſin, cauſa qua ſupra. If the Lord grants his Seig- 
( Cc. Lir. niory upon (d) Condition, and the Tenant pays the Rent 
. Rolls to the Grantee, afterwards the Condition is broke, and the 
Re Lord diſtrains for his Services, upon Reſcous niade he thal 
„ have Aſſiſe, for the Seiſin before is ſufficient. Otherwiſe 
; if a Man gives Land upon Condition, the Condition is 
broke, the ancient Seiſin is not ſufficient, buc he ought | 
. | to enter and gain a new Seiſin: But note in the Caſe of Rent 
(+) 2 Rolls 465. the Diſtreſs is in lieu of an Entry. Vide (e) +) E. 3. Aſſſe 
9. & 15 A. 12. quod vide Brock Sein 38. If the Diſleiſee 
releaſes to the Diſſeiſor upon Condition, and afterwards the 
Condition is broke, the Diſſeiſee ſhall have Aſſiſe for the 
firſt Diſſeiſin, as appears by 17 A. 2. & 17 2 2. where 
in Aſſiſe of Land the Tenant pleaded the Releaſe of the Pl: 
the Pl. pleaded a Defeaſance of the Releaſe upon a certain 
Condition, and pleaded Performance of the Condition, and 
ſo maintained the Aſſiſe, which proves that by the Perform- 
ance of the Condition, and the bringing of the Aſſiſe, the 
Right which'was releaſed upon Condition was reveſted in 
the Pl. for without a Right he could not have Aſſiſe, and 
ſo the ancient Seiſin ſufficient, If a Man grants over divers 
ſeveral Rents, and the Tenant attorns, and gives 1 4. in 
tie Name of Seiſin of all the Rents, it is a good Seiſin for 
9 mY all to have (f) Aſſiſe, and yet no Rent was due or ayable 
357 at that Time, and therewith agrees 22 Aſſ. 66. And yet 
there be L. and Tenant by Fealty, and 20 d. Rent, and 9 
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"Part IV. Bevites Cf. bs 
grants over his Seigniory, and the Tenant pays 2 d. to the 

7 — in Name of län of his Rent, et at the Rent 
Day the Lord ſhall have his whole Rent of 20 d. for tige 
2 d. can't be (4) Parcel of the Rent, for no Rent is due or Ce. 17-b/ 
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payable till the Day, and yet it ſhall enure to this Pur- 


ſe 
38.7 Br. Sein N. E. 4. 2. 4. 25 
29 E. 3. 31. 22 A. 66. Lit. lib. 3. cap. Attorg. 127. 4. b. Then 
it was moved, if Seiſin of Fealty in the Caſe at Bar is Seiſin 


* 


of all the other Services within the Statute of * 32 H. 8. * Li-Rev. 243 

cap. 2. by which Statute it 18 rovided, That none ſhall Moor TR Co Lit 0 
| Lidia of his Anceſtor or Pre- 15. - 

Aeceſſor, unleſs the Seiſin was within (b) 60 Years before ) 6 co. 59. 


Tefle ; nor any Writ of Mortdantefior, Aiel, Cofingge, or * Bulſtr. 


have a Writ of Right of the 


Writ of Entry ſur diſſeiſn, unleſs the Seiſin was within 50 
Years ang EF nor any Action of his own Seiſin 


Poſſeſſion, unleſy within (c) 30 Years ; nor any Avowry, or () » Bulftr, 162 
o t fag Service, unleſs Seiſin was l 33. 5 
had within 50 Years before the Avowry made: In all which 


Conuſans for any Ren 


four Branches this Word (Sezfn) is poke indefinitely 
and therefore if the Act had not gone further, this Word 
(Sf) ſhou'd be conſtrued according to the Subject Matter, 

metimes for actual Seiſin, and ſometimes for Seiſin in 


Law; and therefore as to the Writ of Rigłt, Writ of Mort- 


daxceftor, Aiel, &c. Aſſiſe, &c. it ſhou d be intended of an 


Seiſin, and not of a Seiſin in Law; ſo that the three 


firſt Branches are to be intended only. of an actual Seiſin, 
and the fuanth Branch concerning Avowries extends to 


2 Law, as well as to Seiſins in Fact, or actual Sei- 
fins . 


But the Words of the Act (upon which the Doubt a- 


riſes) go farther, ſ. And be it farther Enacted, That if any . 
Perſon or Perſons ſhall ſue any of the ſaid Actions, Writs, 
Cr. or make any Avowry, Conuſans, Preſcription, or Claim 


for any Rent, . Suit, Service, or other Hereditament, and 
cannot prove that any of his Anceſtors or Predeceſſors were 
in actual Poſſeſſion, or Seiſin of or in the ſame Lands, Te- 
nements, Rents, Services, Cr. within the Years before li- 


mited by this Act and in Manner and Form aforeſaid, if it 


be traverſed or denied by the Plaintiff, Demandant, Avow- 
155 or by the Party Tenant, or Defendant, that alter ſuch 
l had, the Party and his Heirs ſhall be barred of all 


lch Writs, Adions, Avowries, Conuſans, Preſcription, 


Title and Claim for the ſame Lands, Tenements, and He- 
reditaments, r. And it was objected, that theſe Words 


| (aQual Poſſeſſion Seiſin) exclude Seiſin in Law, and 


erefore this Act has altered the Common Law: For al- 
tho at the Common Law, Seiſin in Law was ſufficient to 
make Ayowry, vet this Af allows only of adual Poſſeſſion 
: 2 a 


oc 


PR. 


Co. Lit. 315. a. 
2 lift. 95. 96. 


to give Seiſin of the Rent. Vide 34H. 6. 42. 4. 37 H.6. 
1 5. 3. 44. b. by Hill. 
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or Seiſin; and the Reaſon ok it, às was ſaid, was becauſe: 


Bur if the Seiſin of the Fealty ſhou'd be Seifin for all the 
$a other Services, then'wou'd Contention ariſe what were the 
'<.- ..__.__ » Other Services (which peradventure were never done) and 
Which can't be known by any Seiſin had of them. And 
© _thereforear was ſaid, that this Act by expreſs Words ex. 
Hh * tends only to actual Poſſeſſion and Seiſin, and not to relieye 
_» <- thoſe who for ſo long Time have neglected to have actual 


Seiſin of their Services, and eſpecially of Suit, which ought 


_ aQual Seiſin is the ſuxe Cogniſance and Enſign of Right: 


Caſh.” ; PART IV. 


to be done twice every Year: And it was ſaid, that it was 


" Casa & ſi negligentia, which this Law did never in- 
C tend to relieve; For as it is commonly faid, Vigilantibus 


Cen f. (4) &: new dormienit/ jure ſubveniunt. To which it. was 


e co nſwer'd and reſolv d fer tofem Ciriam, that Seifin in Law 


: 


Hr 


„* 


256. b. Palm. 157. was. ſufficient to make Avowry within the Intention and 


® + 


the Letter alſo of the At; For the Intention of the Af 
was to limit the Time within which Seiſin ought to be had, 

and not to exclude any Seifin which was lawful Seiſin by 

the Common Law, and that appears by the Preamble, for 

there it is ſaid, For as much as the Time of Limitation, Cr. 

extend, and be ſo far, and ſo long Time paſt, that it is above 

the Remembrance of any living Man, 8c. Alſo the former 

Ads of Limitation, ſcil. M. 1. cop. 3 W. 2. cap. 2. & 46. 

do not exclude any Manner of Seiſin which was ſufficient 

at the Common Law. Alſo it is not againſt the Letter 

of the Act, for the three firſt Branches extend to actual 
Seiſin, and the fourth extends as well to Seiſin in Law 3s 

to actual Seiſin: Then the ſaid Words of the Act, ſ. actual 

| Poſſeſſton, or Seifn in the disjunctive, makes a Diſtinction 
between actual Poſſeſſion which refers to the three firſt 
Branches, and a Seiſin, be it actual or in Law, which re- 

15 fers to the fourth, ſo that actual is coupled with Poſſeſſion, 
5 and Seifin is disjoyned by this Word (or) and ſtands of 


” itſelf Indefinitely, & eo potius, becauſe the Words ſubſe- 


quent are, and in Manner and Form as is 2 which 
Words refer actual Poſſeſſion or Seiſin to the faid four 


Branches precedent, ſo that reddendo fugule fngulis, all 


ſands well together. 2. It was reſolved, That the ſaid Ad 
doth not extend to ſuch Rent or Ser vice which by com- 


mon Poflibility-may not happen or become due within 60 


1 E Ir Years : As if a Seign. conſiſts of Homage (b) and Fealty only, 
3 115.4 for the Tenant may live above 60 Years after they ace 


£9 ©. Lit. done; ſo if the Service be to cover the Lord's Hall, (c) or 
25-4 a lut. of. to go with him when there ſhall be War between the 
King and any of his Enemies, ſuch caſual Services 


1 92 . Rep. which by common Poſſibility may not happen within 


34% n . Years ate not within this Ag. The ſame Law of (4) 
26. N. Bendl, Formedon in Di ſcender, for the Tenant in Tail 1 2 
N e lire 
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Pr., Bent Coſts  _. 
"ive 60 Years after Diſcontinuance, and altho' in fudta he dies 
Within the Time, ſo that the Iſſue may bring his Formwedon, 
und altho* the Iſſue does not proſecure any” Writ within 
the Time, yet the Iſſue may bring it at an) Time, for by 


common Poſſibility the Writ ob- () Formedon in Diſcen- (a) Kelw. 212 b. | | 


dle was not within the Statute, as it is adjudged in * Fitz jn zh. _— * 


William's Caſe, M. 10 & 11 + liz. which is now reported : And. 16. Nw oY 


by the Lord Dyer fol. 278.” Alſo there it is ſaid, That the Bes z, Fl. 2. 
Feiſin of the Donee was never traverſable: Ihe fame Law Co. Lit. 115: 2. 
of Homage and Fealty, and othier ſuch accidental Servi- ler 58. dy, 
ces, altho they become due within the Time limited by 9 
this Act, and by lacheſs of the Lord no Seiſin is had of 
them, yet he may diſtrain for them when he will, for they 
' are not within the Purview of the Act: The ſame Law, if 
the Lord releaſes to the Tenint, as long as J. S. has Heir 
terwa 


of his Body, and 60 Years paſs, and | 


rds J. S. dies 

without Heir of his Body; in this Caſe altho' the 60 Years - 

are paſt, yet he may diſtrain, fort was ' impoſſible that he > : 
ſhould attain to any Seiſin within that Time, & (b) 2mpo-G) Co. 88. . 
tentia excuſat legem. And a Man may hold by Homage and Ses 
| Fealty and they ſhall never be done by. him. As i Land 8 Co. 172. b. 


9 Co. 73. 4. 


held by Homage and Fealty is conveyed to Mayor and 10 Co., 119. b. 
Commonalty, or other (c) Corporation aggregate of many 90. Lit. 29. a. 
in this Cafe they hold by Homage and 
can't do them. And therefore altho they have enjoyed 7,00: 20xÞ. Cats: 
the Land above 60 Years, yet if they alien the Land, the 10 Co. 32. b. 
Lord may diſtrain for the Homage and Fealty, vide 33 H. G8. 
Br. Fealty 15. And it was agreed, that the Writ of Efebeet, | 
(d) Ceſſavit, or Writ of (e) Reſcous are not within this (% L. Rer. 
Act, for in theſe Writs the Seiſin is not traverſable, but C. n 
the Tenure. Alſo in Writs of Eſcheat and Ceſſavit they 
demand the Land, and cannot alledge any Seiſin in the 
ſame Land, Cc. as the Statute ſpeaks, and therefore theſe 4 
Writs are not within the Statute, for the Act extends only 
to ſuch Writ where the Demandant or his Anceſtors may 
have Seifin of the Land in Demand within the Time of 
the Limitation preſcribed by the Act, and the. Statute 
doth not compel them to any Impoſfibility. And it is agreed 
in 21 H. 6. 22. 4. that ina Writ of "Eſcher F) or Ceſſa- Of) Fire- 8 
vit, the Demandant ſhall not alledge Eſplees, and the Rea-\jr 31, Br El. 
fon is becauſe he claims the Land by Reaſon of his Seig- ves > 
niory, and not by any Seiſin of the Land in him, or any 
of his Anceſtors; So note, altho the Lord was not ſeiſed 
ol his Services within the Time of the Limitation, yet if 

the Tenant dies without Heir, the Land ſhall Eſcheat, 
kor at the Time of the Eſcheat the Seigniory remains, 


altho' there wanted Seiſin; and in the ſame Caſe, if 


the Tenant ceaſes for two Years, and the Land is not TO. 


open and ſufficient to his Difireſs, the Lord ſhall have 


 Gefſavit aV'ough he wants Sciſin of his Services, for 


ealty, but they 3 2 


l e br 
Aﬀiiſe 290. Br. 
50. a, b. 11 Co. 
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n "Bevits's Coſt, Part Iv. 
in Ceſavit deiſin is not tra verſable, & E.3. * F N. Z. 209. E. 
vide in to & 11 Bl. Dyer 278. And altho' the L was neyer ſei- 


and may make Reſcous if the Lord will not accept it, vide 


injuſe vexes, or Contre formam feoffamenti, as his Caſe ls 


but it ſhall be avoided in an Aﬀion brought by the Lo 
for the Reſcous, or in Treſpaſs brought by himſelf for the 
Diſtreſs for the Sum which was encroached, and which of 


Right was not due. But if the Lord encroaches more by 


(hb) Coercion of Diſtreſs than he ought to have (altho' the 


Coercion be to his Goods) yet he ſhall avoid ſuch Seiſin in 
Avowry, vide 10 E. 3. 26. 22 E. 4. 7. Long 5 E. 4. 87. 


20 E. 4. 1. 8 H. 6. 18. 30 H. 6. 5. 10 H. 7. If. Plow, Com. 
b. in Woodlend's Caſe. 3. It was reſolved, That altho a 
Man has been out of Poſſeſ. of Land for 60 Years yet if his 


E Entry is not toll'd he may well enter, and bring any Action 
ot his own Poſſeſſion, for the firſt Clauſe doth not bar any 


Right, burprohib. that no Perf. ſhall ſue, have, or maintain 
any Writ of Right, or make any Preſcription, Tit. GGUS, 
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Part IV. k BeviLtrl's Caſe. * 
for amy Lands, Teneme nts, Rents; Commons, &c. of the 
pulellon of his Anceſtor or Predeceſſor, but only of the 
| " Seiſin of ſome of his Anceſtors within 60 Years : But, if his 
Entry is congeable, and he enters, he may have an Action 
of his own Poſſeſſian; and the firſt and ſecond Clauſes ex- 
tend only to Seiſin anceſtrel, and not to a Writ of Right 
brought of his own Seifin. And the third Branch extends 
only to Actions of his own Poſſeſſion, and not to Entries; 
the fourth to Avowries, and the fifth to Formedon and cer- 
tain Actions there mentioned. Nota Reader, foraſmuch as 
by theſe Reſolutions it appears, that the Services of Ho- 
mage and Fealty are not within the Ad of 32 H. 8. and 
that Seiſin of Rent, or other annual Service is Seiſin of 
Homage and Fealty, and that Seifin of Homage or Fealty 
is Seilin of all Services annual, or not annual; thence it 
follows, that when the Tenant has done Homage or . 
(which the Lord may compell him to do) it ſhall be Seiſin | 
ofJall other gervices as ro make Avowry, which of Right Co. Lic. cf. * 
ought to be „ altho' the Lord nor any by whom he 
claims have had Seiſin within 60 Tears. | 
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| Attn de Scandal, or Aims hu: Slander. 


vs 


| "FALK: 25 Lord Cromwell brought an Anion a Scandalis 
1 25 atum againſt Ed. Denny Vicar of NVorthlinham in 
lect ty of Norfolk, tam pro Dom Regina, quam Pro 
high; and declared upon the Statute of, 2 L 2. cap. 

. * Tharif any contrive. alique falſs. nova, horribilia & falſa 

* _— de Prelatis, Ductbus, Comitibus, & alizs Proceribus & 
natibus Regui, Cc. by which Debate may ariſe betwirt 

| ,ords ad Commons (which forbid) by which 

* — Miſchief, and Deſtruction may pop * to the whole 

- Realm, Cc. and quicungque contra feeerit ſha incur the Pe- 
nmnmnnalty of the Statute of M. 1. c. Dr And 5 Defendam 
ta Cro. Car. was charged that he ſaid to the iff, (a) then a Baron 
136. of the Realm, I is no Marvel that you like not of me, for 
(6) des, pla. ou like of thoſe that maintain (b) Sedition againſt the Queen's | 
oe ned . 'P,ocogdings, he Defendant juſtified the Words, upon which 
2 the Plaintiff demurr'd, and he Bar was held inſufficient. 


And Term Trin' anno 23 Elia. in Arreſt of judgment it 
was moved by the. Defendant's Council, that the Declara- 
tion was" inſufficient, becauſe the ſaid AR of 2 KR. 2. was 


. {69063 en (c) mifrecited; for the Words of the Ad are, Si 25 con 


* 


+ 


trover, 4ſ un faux nouvelles & horribles & — as ux me ſingh, 
0 Hurt. 56. | ar Word cd) (Meſſoinges) he who tranſſa 


ted the Statutes 
large into Engliſh, has l (Meſſages) which was 
n that he who drew the Declaration in the Caſe 


0 Cr. Car. 1355 at Bar inſerted the ſaid Word (e) (nuncin) where it ſhould 
736- 8 '9” be menpdacia. 2. The ſaid Ac faith, and whoſoever ſhall dd , 


it ſhall zncur, Cc. And the Plaintiff in his Declaration ſaith, 


8 Quicunꝗ; contra fecerit, which is as much as to ſay, who ſhall 
not do it; But againſt that it was objected, That the ſaid 


Act was a private = 9 only the OT, Nous 


AMS. © F nw ww 2 8 _— " "Fl 
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PPT TV. ion for Slander. © 13 
And certain great Offi-ers, whereof the Court wot'd not | 
take Notice ex officio; and therefore the Court ought to 
uke the Ad, as the Party has alledged it: But it was re- 
ſolved by Wray Chief Juſtice, Sir Thomas Gawdy & totam 
(Curiam, that ir was ſuch an Act, whereof the (a) Court c Hob. 228, 
opght ko take Notice: and e magis becauſe it by a Means zie. 8 
concerns the King himſelf. 1. Foraſmuch as it touches the 8 
Prelates, Nobles, and great Officers, which are of the King's ** N * 
Council, and of eminent Qualities, and ſerve him. in ſo Plowd, 231.4 
high and honourable Offices which they have under the K. 
and by his Royal Authority have the Adminiſtration of 
Juſtice to his Subjects, by which it appears that the flandring 
of them principally concerns the King himſelſ in his Royal 8 
Government. 2. Foraſmuch as the Statute ſaith, That Dan= 
t, Miſchief, and Deſtruction may happen to the whole 
alm, Cr. that alſo concerns the King for he is the Head 
of the Realm; and theſe are the Reaſons that always ſuch 
Actions de Scandalis magnatum have been brought upon the 
ſaid Stat. tam (b) pro Domi no oy If pro ſeip ſo, and of all (e) Do. pl. | 
Statutes which concern the (c King, the Judges Ty. 1 to M poltes. mw . 
take Notice. It was likewiſe reſolv d that if the A $ C0. 28. . 
rivate, and that the Court ought to take it to be 
bc as is alledged ; Then the faid Act was againſt Law, 
and Reaſon, and therefore void: For as it is alledged, thoſ 
who don't offend ſhall be puniſhed, and that was rote 
nare inſontem & dimittere reum ; wherefore Judgment way 
given againſt the Pl. quod nibil capiat per billam. And af- 
terwards the Pl. brought a new Action, and amended the 
Faults of the Declaration : And then the Court was moved 
that the ſaid Words were not Actionable, becauſe it might 
well be that the Pl. meant liking of ſome Perſons which 
maintain Sedition againſt the Queen's Proceedings, and yet 
he did not (4) know that they maintain Sedition nor do the (4) Palme 21h, 
Words import that the Pl. knew that they maintain'dSedition, — — 8 
And it was ſaid, uod ſen ſut verborum eſ duplex, ſcil. mts he. $99, 268 
er; & verbs ſemper accipienda ſunt in (e] mitiore ſenſa. To): — 
which it was ſaid, that Sedition is a publick Thing, EI geit 1. b. | 
Leit Seditio (F) quaſi ſcor ſum itio magni populi, uandbo 1. b. Hutt. 36, 
uad manu, which is notably deſcribed by the Poet: , 113. 


* 


Ae veluti nagn in populo cum ſepe coorts 74 a el, N 
Seditio, ſevit animis ignobile vulgus, | 2217 = ap 
Jamq; fates & ſaxs volant, furor arm miniſtrat. Virg. Eu. 211. Palm. 20. 


Cf) Ruthw. 
by which Sedition (being ſo publick and violent) it was iy, Po” 
ſaid that by common Intendment the Plaintiff had Notice 
Ait; and it is not like Felony or Murder which may 
be clandeſtine, and done in Secret. But as to that the Judges 
Ad not detiver any Opinion, for the faid, that upon Ar- 
zament and Conſideration they might alter their Opinion 


o 
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09 voc pla. 21. 


CD pls. the killing of the ſaid Hares) this is no (d) Juſtification, 
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the Party; and therefore they ſaid to the Defendant's Coun. 
cil, be well adviſed, and plead, or demur at your Peril. 
 wherefore they pleaded a ecial Juſtification, (well know. 
x ing that the other Matter wou'd be faved to them) and the 
Effect of the Juſtification was, That the Defendant was Vi. 
car of Northlinham, which was a Benefice with Cure, 


-_ , that the Plaintiff procured J. T. and J. G. to preach ſere- 
3 rally in the Church of Northlinham, who in their Sermons 


inveigh'd _=_ the Book of Common Prayer, which was 
eſtabliſhed by the Queen and the whole Parliament in the 


— pl firſt Year of her Reign, and affirm'd it to be ſuperſtitious 
| and impious, Cc. upon which the Plaintiff and Defendant 


ſpeaking ia the ſaid Church of theſe Sermons, becauſe the 
icar knew they had no Licence nor were authoriſed to 


preach; when they · were ready to. preach, before their Ser- 


mons forbad them, but by the Encouragement of the 

Plaintiff proceeded : The Plaintiff ſaid to the Defendant, 

T' bon art 8 2 Varlet, and I lile not of thee; To which 

(6) Dod. pla. the Vicar ſaid, /t is cb) no Marvel though you like 74 
2% q me, or you like of theſe innuendo vel J. T. and J. G. 
that maintain Sedition, (innuendo ſeditioſam illam doctrinan) 
again the Oueen's Þroeeedings ; and ſo juſtified: And it 
was moved by the Plaintiffs Council, that this Bar waz in- 


_ ſufficient for two Reaſons, 1. That the Matter of Juſtifica | 


tion was inſufficient, becauſe (as has been - ſaid) Sedition 

can't. be committed by. Words, but by publick and violent 

Aion. 2. If the Matter of Juſtification was ſufficient, then 

upon the ſaid Dialogue between the Pl. and Def. the Det, 

is not guilty : But it was ſaid, that ſuch Juſtification Dia. 
logue-wiſe had not. been ſeen before ; but if the Truth of 

- | the Cauſe is ſuch, he ought to plead Not Gale, and give 
- the ſpecial Matter in Evidence, But if he will juſtify, he 

ought to juſtify the Words in the ſame Senſe they import 
upon the Matter alledged in the Declaration. As if a Man 
1. brings an Action an the Caſe for calling the Pl. (c) Mur- 
derer; The Def. will ſay, that he was talking with the 
Pl. concerning unlawful Hunting, and the Pl. confeſſed that 

he killed ſeyeral Hares with certain Engines ; to which the 
Def. anſwered and ſaid, Thou art 2 Murtherer (innuendo 


- S . 
2 . 


Rette 14-3- for he does not juſtify the Senſe of the Words which the De- 
; elaration imports, and theref. he ought to plead not guilty: 
But as to that it was anſwered, by the Deft's Council, and 


| Odea. pla. 20, refolved by the whole Court, That the (e) Juſtification ws 


For in Caſe of Slander by Words, the Senſe of the 

ords ought to be taken, and the Senſe of them appears I 
tie Cauſe and Occaſion of ſpeaking of them: For ſenſi 
verbor ex cauſa dicendi accipiend ef, & ſermones ee 

- ien 


A Aﬀiones de Scandalis, or pak r IV. 
22 which they now conceived, which wou'd be dangerous to 


4 A » 2 a 
Re i elle. N * * Wen a * 
, * * 4 7 
ä *] ͤ m NPPmi : ara dans 
- Md 1 . . 1 * 34 ry » wu \ 
1 1 . 


pany IV. AZions for Slander. _ | - 
ind ſunt ſecundum ſuljectam materiam. Then in this 15 "app Io 
Pi: the Defendant's Council have well done to thew 
the ſpecial Matter by which the Senſe of this Word. 
(Clien) appears apon the Coherence of all the Words, 
that it was in the Defendant's Meaning, the ſaid ſedi- 
dous Doctrine againſt the Queen's Proceedings, - ſcil, the 
nid Ad of Parliament de anno primo, by which the Book 
of Common Prayer was eſtabliſhed, and that he did not 
mean any ſuch publick or violent Sedition as has been 
leſcribed, and as ex vi termini per ſe the Word it ſelf 
imports ; And it was ſaid, God forbid that a Man's 
Words ſhou'd be by ſuch ſtrict and grammatical Conſtru- 
gion taken by Parcels againſt the manifeſt Intent of the 
Firty upon Conſideration of all the Words, which im- 
n the true Cauſe and Occafion which manifeſt the true 
Lenſe of them; Cuis quæ ad unum finem loquuts ſunt, now 


ent ad alium detorqueri : And therefore in the ſaid Caſe 1 
of Murder, the Court held the (2) Juſtification good ; /, ) Ded. pla. | 
and that the Defendant ſhou'd never be put to the general 21. Antes i. N 
ſhe, when he confeſſes the Words and juſtifies them tb 
r confeſſes the Words, and by ſpecial Matter thews 
hat they are not actionable. And altho' he varies from 

he Plaintiff in the Senſe and Quality of the Words, 

jet it is no Cauſe to drive him to the general Iſſue: As in 
intenance the Plaintiff charges the ndant with un- 

wil Maintenance, the Defendant may juſtify by Reaſon 

fz lawful Maintenance, and may not plead the general Iſſue : 
herefore the Plaintiff replied and faid, Quod prad Ed 
u Denny dixit & prepalavit predifls uerba, &c. de i- 
is ſus propria ab ſque tali cauſa, and thereupon Iſſue was 
ned; & oſtea partes concordaverunt ; And this was the 

it Cauſe that the Author of this Book (who was of Coun- 

| with the Defendant) moved in the King's Bench. In 

is Caſe, Reader, you may obſerve an excellent Point of 
atning in Actions for Slander, to obſerve the Occcaſion 

d Cauſe of ſpeaking of them, and how it may be pleaded 

| the Defendant's Excuſe. 2. When the Matter in Fact 

l clearly ſerve for your Client, altho' your Opinion tis 
t the Plaintiff has no Cauſe of Action, yet take Heed -- 
do not hazard the Matter upon a Demurrer ; in which 
jon the Pleading, and otherwiſe more perhaps will ariſe 


„ / Ou. 


=, *» 
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BEEEGSEATS ar Rants 


De you thought of; but firſt take Advantage of the Mat- 

ilty: Fact, and leave Matters in Law, which always ariſe 

and ea the Matters in Fad ad ultimum, and never at firſt 
was r in Law, when after Tryal of the Matters in Fact, pod. pla. 116. 
re i ten in Law (as in this Caſe it was) will be faved 

rs by 
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338 EL of Peace ap 
2 Dixon. Abuſes and Miſdemeanors, not only concerning the. petit. 
err. 1. oners themſelves, but many others, and all this to the In- 
rr bn tent that he ſhou d be bound to his good Behaviour: In this 
1 e Caſe the Party accuſed ſhall not have for any Matter cop, 
3 208. Coo, Jac. tained in ſuch Articles any Action upon the Caſe, for they 
8 1 have purſued the (4) ordinary Courſe of Juſtice in ſuch 
4%. 2 Bulftr, Caſe: And if Actions ſhou'd be permitted in ſuch Caſes, 
P ep. thoſe who have juſt Cauſe of Complaint, wou'd not date 
158, LY) a to complain for Fear of infinite Vexation. | 
132. 2 163. | 


5 5 * = The Caſe was, that Owen Wood exhibited a Bill in the 


Amit. 238. Telv. ©, Chamber againſt Sir R. (C) Buckley, and charged hi 
| * with divers — 8 examinable in the ſame Court; 11 
3. Further, that he was a Maintainer of Pyrates and Murdg 
n F rers, and a Procurer of Murders and Piracies, which Of. 
da . N. fences were not determinable in the Star-Chember : Sir R 
9 Ra Aa Buckley brought an Action on the Caſe againſt Owen Wi, 

* 28. Moor 705, and declared that the ſaid Owen had exhibited the ſaid 
90s. a Brown. Bill, containing (inter alia) that the ſaid Nich. was a Mais. 
Lu 5a. tainer of Pirates and Murderers, and a Procurer of Mu 

þ | ders and Piracies, and that the ſaid Owen at B. in the 
3 ns County of Salop, ſpeaking of the Matters contained in the 
—** ſaid Bill, faid in euditu quamplurimor That the ſaid Bil 


and Matters therein contained were true: The Defendant Ma: 

confeſſed the exhibiting of the Bill in the Ster-Chamber, ul exh 

* -that he in the ſaid Court at Meſtm faid the ſaid Word of 

= .. .  abſque hoc that he ſpoke the Words in the County a wit! 
Nec u , Salop, before or after the Day mentioned in the DeclnWin t 
-» | tion, by which he excluded the (c) Day it ſelf and ed, 
ſwered not to it, for which Cauſe. the Bar was held inſu- his 

_ | ficient per totam Curiam. And it was reſolved fer maß fad 
= . | Ciuriam, That for any Matter contain'd in the Bill i chis 
* - COMarch9s, was examinable in the ſaid Court, no Action lies, althd | 
RI, the Matter is meerly falſe, becauſe it was in (d) Courſe a T 


203, Cr. El. 230, Jaſtice * And this agrees with the Opinion in 11 Elia. 
4 — — 286. and with the Judgment in Cutler and Dzxon's G 
4276, 4.3 Leon. before. 2. It was reſolv'd and adjudg'd, that for the ſa 
ö * 123. 4 Leon. 35. 
4 "Sg * 185. bay = 


—« $05. x Rob Rep. Juſtice; for the Court has no Power or , Juriſdidi 


. | Sp $. C EI 33 f . 5 N [ 
2 Hob. 267, "Cx; Hl. 248, 836. Cro. Jac. 134% 432» 2 And. 28, 29. 2 Brownl, 100. 1 Rob 16 
| 206, 2 Inſt, 22H, Moor 143. 506. 1 Vein. Sho / wil . 
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p l : , ; 
* AGions for Slander. , | 
to clear them. nor have their Action as well to clear them. 
af the Crimes, as to recover Damages for the great Injury and | 
Wrong done them, great Inconvenience will enſue; bur * 
the ſaid Libel without any Remedy given the Party will 
erer remain always on Record, to his Shame and my 
which will be full of great Inconvenience. Alſo by the 
Izw no Murder, or Piracy can be tried on any Bill ex- 
wihited in Englith, but the Offender ought to be indicted 
for it, and thereupon to have his Tryal; and therefore he 
who preferr'd this Bill has not only miſtaken the proper 
but the Manner and Nature of exhibiting the faid _ 
Bill (as to the ſaid Clauſes) has not any Appearance of an 
ordinary Suit in Courſe of Juſtice: But it a Man brings 
an Appeal of Murder, returnable in C. B. for that no Action 
lies; for altho* the Writ is not returnable before compe- 
tent Judges who can do Juſtice, yet it is in the Nature of 
2 lawful Suit, namely by Writ of Appeal. And afterwards _ 
udement was given for the Plaintiff, And ſo in the like 
aſe, Ty 21 El. Rot. 561. inter Bowes (a) & Standen, 
it was reſoly'd fer totam Curiam in B. R. in the like Caſe 24. 
on a Bill preferr'd in the Star-Chamber ; but the Parties 
agreed and no Judgment was entred. And upon the ſame 
Judgment O. Wood brought a Writ of Error in the Exche- 70 
quer-Chamber ; and there it was reſolv'd that upon the ſaid | 
Matter Sir R. Buckley might have had a good Action: But 
in this Caſe, he has not alledged the Matter in a ſufficient 
Manner, for the Action was not grounded upon the Bill 
exhibited at Weſtminſter, but becauſe he ſaid in the County 
of Kale in auditu quarplurimorum, that his Bill was true 
without expreſſing the ſaid Matters in particular contain'd 
in the Bill on which the Action was intended to be ground- 
ed, ſo that they who heard only the ſaid Words, ' That , 
his Bill was true, cou'd not without ſaying more, know the 
lad Clauſes that were ſlanderous to the Plaintiff ; and for Co. Ent.2;. nu! 
this Cauſe the Judgment was revers d. . 


_ 
an 
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C1) Cro. EL 
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The Plaintiff reciting in his Declaration, that whereas 


fer, and had divers other Offices; The Defendant ſaid of 2% ink ke 
lum, M. Stanhop hath but one Manor, and that he hath gotten 18. Cro. Bl. 152, 
7 * and for ſwearing: And it was adjudged that the M 

or 


were nat actionable. 1. Becauſe they were too 3; Leon. 163. 


Feral; and Words which ſhall charge any one with an 
Mion, in which Damages ſhall be recover d, ought to 
ave convenient Certainty. 2. The Defendant doth. not 
large the Plaintiff with ſwearing or forſwearing, for he 

, : a may : 


— 


231. 248. 2 And. 


he was'a Juſtice of Peace, Surveyor of the Dutchy of Lan- P.z7 El. Srankep 
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+ On Rol.39, ges another that he has (2) forſworn himſelf, it is not 


34. 1 Bulſt. 40. 


3. Moor $65 will not maintain an Action, for (b) boni Fudicts et lites 


Nr & ;. Juch Words an Action ſhall be maintained; for by theſe 


| Cale Eg. . . judg d. And Wray Chief Juſtice ſaid, That altho' Slander 


Cro. ' 9p 120. 
3 


; x66. 1 Rol. 


5 > foo 2 for the firſt Part of the Words, That for 


| (4) 4Co. 13. »- Cauſe, and his Land may be held of him, and ſo in (a) 
—— 64 wa mitiore ſenſu. 2. Seeking of his Life is too ＋ 2 and 
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8 or get a Manor by ſwearing and forſweatin 

yet he was not procuring or n to it: and Wards 
XY which maintain an Aﬀion ought to be direMly applied to 
the Plaintiff, aud not by Collection or Inference; for the 
Damages ought to be given to the Plaintiff, in Regard t0 
the Damage which he has by the Scandal. 3. If one char. 


S 42 actionable for two Reaſons. 1. Becauſe he may be forſwom 
Yelv. — in common Converſation, Quis benignior ſententia in verlit 
294. 49% pos. generalibus ſeu dubiis of preferenda. 2. It is an uſual Word 

he 211 No of Paſſion and Anger for one to ſay, that another has for. 
3 Inſt.166. Hurr. ſworn himſelf ; As if one ſays of another, that he is a MI. 


erl. lain, or a Rogue, or a Varlet, vel fmilia, theſe or ſuch like 


n dirimere: But it one ſays of another, that he is (c) per. 


Ero. Car. 288, jur'd, or that he has forſworn himſelf in ſuch a Court, for 


eri. Words it appears that he has forſworn himſelf in a Judi. 
z Jones 397- cial Proceeding; Sed hec its in promptu ſunt, ut res pride. 
ion ſur le ſfione non egeant. For all theſe Caſes have been often ad. 


Bi and falſe Imputations are to be ſuppreſſed, becauſe 
ee 3% Times 4 (d) verbis ad verbera perventum eſt: yet he faid, 
That the Judges had reſolv d, that Actions for Scandals 
365. Yely, ſhou'd not be maintain d by any ſtrained Conſtruction or 

27, 72. 3 Inſt. Argument, nor any Favour given to ſupport them, for 2 
„much as in theſe Days they more abound than in Times 
Ca) Palm. 129. paſt, and the Intemperance and Malice of Men increaſe; 
| Et malitizs hominum eſi obvianduom: And in our Books Atty- 
nes pro Scandalis ſunt rariſſimæ; and ſuch which are brought, 
are for Words of eminent Slanders, and of great Import. 


8 Teomens charged Hext then being a J. of Peace; For m 
been Term? Ground in Allerton, Hext ſeeks my Life, and if 1 could fu 
—_ 3 ohn Silver, I do not doubt but within two Days to un 
240. Larch. 76. Hext for Suſpicion of Felony: And it was er! 

ound is 
Allerton Hext Jos my Life, no Action lay for two Rer 
ſons. 1. Becauſe he may ſeek his Life lawfully upon juk 


Poph. 2:1. for ſeeking tantum no Puniſhment is inflicted by the Law: 
RT ke, Bur for the (b) latter Words it was adjudged, that the 
29, U. Hurt, 38, Action 3 uſe for Suſpicion of Felony he ſhall be 


Cork. 10, impr and his Life drawn in Queſtion. | 
Larch. 176. | ; a , 
Bulſt. 26 1 3 % . 
Ty TER Birch 


PARRA. en, for Slander. 126 
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" Ferchley being one of the Attorneys or Clerks of B. R. & vt + 
" El duly without * in his Office ; N 25 K 28. El. 


the Defendant ſpeaking of the Manner of Byrchley's dealing ERG 


in his Profeſſion, ſaid to Byrchley, Tou are well known to be | 

s corrupt Man, and 10 deal corrupt > It was reſolv'd that (a): Len. 
the faid Words ex cauſa dicendi imply that Byreble) had ick ,“ 
dealt corruptly in his Profeſſion: Alſo it was ſaid, Quod : Bulftr. 134. 


ſerimo relatus ad Per ſonam -intelligi debet de (b) conditione 4-7-4 


| perſons And the Plaintiff had Judgment for two Reaſons, Cr. Car. 15, 


1. "Becauſe the ſaid Scandal touches the Plaintiff in his 9% 0 EE 
ſaid Oath. 2. The ſaid Words ſcandalize him in the Duty 123,  o, 161. 
his Profeſſion by which he gets his Living. Skinner à Fun lags. 
exchant of London 2 of e Chief * That he G) Cr. EL . 
was 4 (c) corrupt Judge; and it was adjudg'd that the Goab. 258. F 
Words 19 enable. Vide 4. E. 6. Afton i le Caſe 112, 1043 Vent. 
But it was reſolv'd in the principal Caſe, That if the pre- Jr 
cedent Speech had been, that Byrcbley was an Uſurer, or that Nr, e. 
be was another's Executor, and would not perform the 8 
Will, &c. and thereupon the Detendant had ſpoke the ſaid Rep. 136. 
Words, then no Action would be maintainable for them, ; 
which agrees with the Reſolution in the Lord Cromwel's 
Caſe. ; | 


 Stuckley (d) Juſtice of Peace in the County of Devon, 5. 
drought an ARion on the Caſe againſt Bulb:ad for theſe M. 44 & 45. El. 
Woras ; M. Stuckley covereth and hideth Felonies, and is not ES 
worthy to be 4 Juſtice of Peace; And adjudg'd, that the (4) Cr Car. 15. 
Aion lies, for it is againſt his Oath and the Office of a | Mod. Reg. 23 
_—__ Peace, and a good Cauſe to put him out of the Cr: Jac. 56. 
Commiſſion, and he may be indicted and fined for it. * 


Te Defendant ſaid, That the Plaintiff was Ce) detected 


- for Perjury in the Star-Chamber; and adjudged; that no g. 2 8 


Action lay: For an honeſt Man may be detected, but not ver & Cariden. 
convicted; and every one who has a Bill of Perjury @xhi- © e 


Car. 268. 


- dited againſt him there, is detected. Hurt. 2. 2 Rol. 


| Rep. 142. 
The * 7 1 ſhewed = his Declaration, That the De= 9 I 
ndant had a Wite yet living, and that the Defendant 1 

faid of the Plaintiff, Thou hoſt killed my Cf) Wife, thou art e Ge 

nor. And as to theſe Words, Thou haf tilled my © en 

Wfe, the Defendant demur'd in Law; and it was adj | Jones 191. 

ged, that no Action lay; and the Difference taken when LN — 

the Wife was living (as in this Caſe it appeared ſhe was) Badr. 267. 

and when ſhe was dead; For when ſhe is alive no Action +5 

lies, altho* the Defendant ſays, That the Plaintiff has mur= 

wel her; 1 then appears that no Murder of her can 
committed, nor the Defendant in any Jeopardy, and ſo 

we Words vain, and no Scandal or —.— 185 the Plaintif 


de, Geert. m, b, - 


Mod. _ 
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Hach. 218. 
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The. Defendant ſaid'of the Plaintiff, H (4 4 Brables 3 
., end s Quarreller, for hegeve his Champion Coon | 


Ainet de. Srandalis, . an Pa AT vs j 
| | : OY to male 
a Deed "of Gift d Goods 10 kill we, and then 10 fly ual 
of the Comntsy, but God preſerved Mes And it was 1 
urged that rhe Action thoutd* be maintainable, and divers 4 


>  Cales cited; one of the Lady (1) Selce, M. 32 C 33 % 
in F. R. Yor theſe Words, "My Lady Cockeyn offered to ging © 


Poyſon to one 10 kill the Child in ber Body, Another , 
Tibots & Heyn in Glouceſter for theſe Words, (e) Tibots 4 


- - endther did agrce to hive one to kill S. B. Alſo Cardinats * 
e for theſe Words, If I had conſented 1 M. Cardinal, 


T. H. hed not been alive: And the Lord Lumle)s Caſe ; M 


Lord Lumley (d) hath gone about to tale away my Life , | 


\ 3 $62.5, 31. all Chriſtian Dealing. But upon great Conſideration and 


_ zAnderl 131 Adviſement it was adjudg'd that in the principal Caſe the 
n Words were not actionable: for the Purpoſe or (e) ks. | 


re 14%. 


9 ones 195. 


-  - R Sidert. 231. 


IT. 


of a Man without A is not puniſhable by Law. Et ubi. 
non eſt Lex, thi non «ft tranſore/ſio quoad mundum. And al. 3 


tho' for ſuch Conſpiracy he might be puniſh:d in the Star. © 
: Chamber, that is by the abſolute Power of the Court, and 


not by the ordinary Courſe of the Law. No bene, this 
Caſe, and the Cauſe-and Reaſon of this Judgment. 


The Plaintiff declared, That ſhe was a Virgin of good 1 


FR Davis Famey Cr. and free from all Suſpition of Incontinency, @t, 


V. Gardiner 
F y » 6. N . 7 
+ x Rolls Rep. 14, of the Subſtance and Value of 3000 J. deſired her for hjs 


35, 119. Moor 


400. Cr. Car. 
241, 155. Cr. 


323+ 2 Bul 


And whereas Anthony Elcock Citizen and Mercer of London, 


Wite, and had thereupon conferr'd with John Davis her Fax 


a; ther, and was ready to conclude it, the Defendant ( 


90. 1 Siderf, miſſarum non ignarus) to defame the ſaid Ann, and to obs 


ones 1 
icke F. 172. 


2 Rolls Rep. 


28 140. 


161. 


ur ſtruct the ſaid: Anthony's ng, uttered and publiſhed 3 


of the ſaid Ann theſe Words; 1 know Davis's Dang 
well (innuendo przd' Annam) ſhe dwelt in Cheapſide, «nd 
there was 4 Grocer that did get her with Child (and the De 
fendant being there then miles that he ſhould be a 


.  wiſeMquid dixerat de præfata Anna:) ulterius de cadem dixi 


— 


- Eliz. 639. 
x Vennr. 4. 


bs - 


82 


- 


mages to 200 Marks. And it was now moved in 


T know very well what I ſay, I know her Father, and Mk 
ther, and Siſter, and ſhe is the youngef Siſter, and had i 
Child by. the Grocer: By Reaſon of which Words the Pl. 


_— was greatly defamed, & ratione ind? dif Anthonius 111 
dre. n. cr. Annam in uxor* ducert penitus recuſabat ; and the Defen 


pleaded not guilty, and by Nif prius in the County of 


- Buck. the Jurors found for the Plaintiff, - and aſſeſſed Dis 


of ee by the Defendant's Council, that the aid 
Defamation of Incontinency concern'd the. Spiritual, 


25 ; not the Temporal Juriſdiction: And therefore as the 


Offence ſhou'd be puniſhed in the Spiritual Court, 10 
her Remedy for ſach Defamation ſhou'd be there alloz 
for Cognitio cauſe non ſpe:iat ad Forum Regium : 50 10 
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N r 8 =p I» 
Laaaalled Boferd, '6r Hrratinl,” er Miſcreent, % 9 
. Cor es much as theſe belong \othe 4 FecleſiafticalC) een i 
enz no Attion lies nt the Common Law]; and in . 42 
of thertof 12H; 7. 22. 4. K '&''27 H. 8. 4. 2. b. were cited. Saab. 3%7, . 
it was anſwer 2 by r N 5 52 and W. 9 
oem Carrem, that the Action was maintainable for (; 
Reaſons: .: 1 Becauſe it the Woman had a Baſtard, ſhe 2 55 
ys * puniſhable by che Statute of 18 Eliz. cap. And a. Car: 55. Bull - == 
Fornication or Adultety is not examina le by our 8s. = 
, becauſe they are done in ſecret, and peradventure 5 A 
—— to be - openly” examin'd, yet the having of a - 
ard is a Thing apparent and puniſhable by the ſaid 2 =_ 
* It was refolv'd, if the Defendant had charged . |. _—_ 
be Plaintiff with bare Incontinency, yet the Action could 1 
aintainable: For in this Caſe. the Ground of the Adtin F 
i 2) Temporal, ſ. that ſhe was to be advanced in Mar- 2 Car. 14, 
and that ſhe was defeated. of it; and the Means by 14775 yo, = 
wich ſhe was defeated was the Gig Slander, which Means 12 o 35» 
Ming to ſuch End ſhall be tryd by the Common Law. Keb. 3. 
if a Divine is to be preſented to a Benefice; and one to 8 . 
bim of it, ſays to the Patron, That be n e Her- | 
„ Baſtard, or that he is Excommunicated, by which * k 
þ Patron refuſes to preſent him (as he well might if te m_—_ 
Ipurations were true) and he loſes his Preferment, he "== 
ye his Action on the Caſe for theſe Slanders tend- 1 
to ſuch End. And if a Woman is bound that ſhe ſhall ' _ 
e continent _ chaſt ; _ 8 is made to wor wo : 
N (d) cafts vixerit, in theſe Caſes Incontine bee 
tried by the Common Law. And Fopham Chief uſtice en 
That if one ſays of a Woman that keeps an (e) Inn, , Rots 
Lhe has a t infectious Diſeaſe, by which -ſhe lo- 146: * «EL 
ber” Gueſts, ſhe ſhall have an Action on the Caſe. Trin.“ 3 
ls. in B. K. inter Baniſter & Baniſer, it was reſolved, 
where the Defendant ſaid of the Plaintiff (being Son 
Heir to his Father) that he was a (f) Baſtard, at an (7) 1 Ros hg 
en on the Caſe lies; for it tends to his Diſinheriſon OE” 
e Land which deſcends t him from his Father: But 4. Cr, Car. 
it was reſolved, That if the Defendant pretends that %: — _—_— 
Plaintiff was a Baſtar and that he (g) himſelf was Godb. n 
vert Heir, there no AQion lies, and that the Defen- g. 7 Blk 2. 
may ſhew by Way of Bar, if the Plaintiff omits ir 3 . Cr. 
Dec largtion; which agrees with the Reſolution ing) Pottea x8. a 
Davies Caſe, and with the Lord, Cromwel's Caſe. — N t 
The Plaintiff declared, That the Defendant and one 138. Cr. El. 197% 
W Bonner having Conference of the Plaintiff, the De-. 12. 
ldant ſaid of the Plaintiff to the ſaid Fob#- Bonner theſe mo» a El. 
7 Hang him (prædictum Jobannem James innuendo) v. Ranke. Mou 
ull of "the 2 (innuendo) the French () Pox, / 93; Roll . 
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Tohennem James innuend 


— ae or drink with bi 18 
Til prove that LET of er (inavendo) te Ben 


Dor. The Defendant pleaded;' nor guilty, and it was 
IS found for the Plaintiff, and Deane afl, And it wa 


t, that the Words were not 
_  aGtionable: And it was reſolw d, that in every Action on 
the Caſe for flanderous Words, two. Things are requiſite, 


(Moor cz. 1, Thar the Perſon who is ſcandalized; is (a) certain. 2 


That the Scandal is apparent by the Words themſelves 
and therefore if one ſays without any precedent Communi- 
cation, that one of the Servants of F. S. (he having many) 
is a notorious ' Felon, or Traytor, &:c. here for the Incer- 


(t) x Sidert. 52» tainty of the Perſon no AQtion lies; and an (b) innnend 


Sos Rep? 245. can't make it certain. So if one ſays. generally, I know 


See, one near about J. S. that 15.4 notorious Thief, or ſuch like; 


at 125.83, But when the Perſon is once named in certain, as if two 


LS On < Ct. 


Tac. 241, 126, Ous Thief, there J. S. in his Declaration may ſhew that 


N . 77 together of J. S. one ſays He is a nitorn- 


39% 14, © , there was Speech of him between them two, and that 


"497 « 23 


3, 432.268. en one ſaid of him, He (innuendo predif? J. S.) is 4 notwinu 


35. Sigls %. Thief. For the Office of an innuendo is to contain and 


5;. 1 Rolls 82, defign the ſame Perſon who was named in certain before, 
3 fel. and in Effect ſtands in lieu of a predi, but an innen 
| can't make a Perſon certain who was incertain before, For 

it wou'd be inconvenient, that Actions ſhou'd be main- 

tained by Imagination of an Intent which doth not appear 

by the Words upon which the Action is grounded, but is 

together incertain and ſubject to deceivable Conjecture: 


ccni, But if one ſays to J. S. Thow art a (c) Traytor, &c. then 


mee de perſons, and the Action lies: So here in theCaſe 
at Bar, when the Defendant and Bonner had Speech of the 

Plaintiff, Then, when the Defendant ſaid, Hang him, there 

innuendo will denote the ſame Perſon named before: But 

if the Defendant without any Diſcourſe of the Plaintiff 
had ſaid, Heng him, &c. there no innuendo wou'd have 
made the Perſon certain. As to 2. as an innaendo cant 
make the Perſon certain which was incertain before, ſo an 
innuendo can't alter the Matter or Senſe of the Words 
themſelves : And therefore when the Defendant in the Giſt 
at Bar ſaid of the Plaintiff, That he wes full of the Fix, 
nnuendo) the French Pox, this innuendo doth not do in 
roper Office, for it endeavouts to extend the generll 
ords, the Pur, to the French Pox, by Imagination of an 


4 278. 1 
211. Hutt. 38.65, 


. fre 91, Intent which is not apparent by any precedent Words, to 
. which the innnendo 


ou'd refer, And the Words them: 


de mall be taken in (i) witiors ſenſu. 


The 


Ates d Scandalis, or PART W. 
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Wer TV. A4Bions for Slander. 18 


tot Cur”, For ſuch Cuſtom to maintain Actions N 


The Plaintiff declared that he was ſeiſed of the Manor 14. 
and Caſtle of H. in the County of Strafford in Fee by Pur- M32 & 33 Ee 
chaſe from George Lord Audley; and that he was in (4) Kar. Maſter | 
Communication to demiſe the ſaid Caſtle, and Manor to ice Rob 1» 
Ralph Egerton for 22 Years for 200 J. Fine, and 100641. Rent (s) Yeerron ge 
fer annum; and that the Defendant (premiſorm non iv Ct. Tr. Ie. 
nars) ſaid, I have 4 Leaſe of the Manor and Caſtle of H. 399, 19485. , 
for 90 Tears, and then and there ſhewed and publiſhed += oa 
2 Demiſe ſuppoſed to be made by George Lord Audley , Palm. 529. Cr. 
Grandfather to the ſaid George Lord Audley, for ninety AP 
Years to Edward Dickenſon her Huſband, and publiſhed | 
the faid Demiſe as a true and good Leaſe; and ſo affirmed . 


it, and offered to ſell it; ub: revers the ſaid Leaſe was / 7 7 
11 . — 


counterfeired by her Huſband, and that the Defendant 

knew it to be counterfeited ; by Reaſon of which Words 

and Publication, the ſaid ny Egerton did not proceed to 

gr the ſaid Leaſe, to Damage, Cc. The Defendant 
ed in Bar, ood (V talit Indentura (qualis in the De- (5) poſts 18. be 

daration is alledged) came to the Defendant's Hands by 2 13 

Troyer, and traverſed that ſhe knew of the Forgery, upon = 

which the Plaintiff demurr'd in Law. And in this -Caſe 

three Points were reſolved. 1. If the Defendant had af- 

firmed and publiſhed, that the Plaintiff had no Right to 

the Caftle and Manor of H. but that ſhe her ſelf had Right 2 = 

to them, in that Caſe, becauſe rhe Defendant her ſelf 9 1 Neps 9 


pretends Right to them, altho' in Truth ſhe had none, yet Cr. E. 
no Action lies. For if an Action ſhould lie when the De- 1g, 88 5 
fendant her ſelf claims an Intereſt, how can any make Claim 7. a. Hob. 2. 
or Title to any Land, or begin any Suit, or ſeek Advice 5 —— 
and Counſel, but he ſhould be ſubje& toan Action, which (c) Firz. Aion 
wud be inconvenient. Which Reſolution agrees with g X 1 
the Opinion in (d ) Banifter's Caſe before, (6) 2 E. E Ge ge. 
%% 15 E. 4 32. 8. b. no Adtion on the Cale Geese 

s againſt one who publithes another to be his (g) Villain, Br. Miilenzg v8. 
without ſaying that he Ties in wait to impriſon him, Er tales 2722 2 

lamas minas in ip ſum fecit, quod circa negot ia ſua palam in- 


9 k > a * * ; 
lendere non audebst. Vide 22 E. 3. I. in (h) Conſpiracy, 38 E. 3. WC: 82 
| 83 | . IF 


* 


9 ** 
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A ionet de Standalis, or PART IV. 
_ 3Þ 43 E. 3. 20. F. N. B. 116. b. And therefore it was re- | 
BR  . folved, that for the ſaid Words, I have 4 Leaſe of the Ma. 
e of H. for go Tears, altho it is falſe, yet no Action lies 
_ For flandering of his Title or Intereſt in the ſaid Caſtle 
and Manor, And altho' it appears by the Defendant's Bar 
_ that ſhe has no Title or Intereſt in the ſaid Leaſe, but is a 
N Stranger to it; yet for as much as the Matter alledged 
(0 Do. bias in the Declaration doth not maintain the Attion, the (4) 
ns Bar will not make it good. 2. It was reſolved, that there 
was other Matter in the Declaration ſuffi:ient to maintain 
=. the Action, and that was becauſe it is alledged in the De- 
TT - claration that the Defendant knew of the Communica. 
| In tion of the miking of the ſaid Leaſe to Ralph Egerton, and 
| alſo that ſhe knew that the Leaſe was forged and coun» 
=_ terfeicel, and yer (againſt: her own Knowledge) the has af- 
—_— . firmed and publiſhed, that it was a good and true Leaſe, 
4 by which the Plaintiff was defeated of his Bargain. Vide 


=. 


L & o 


— 


” 
a_—_ _  __- 1 1 


(6) Hob. 267. 


5 E. 4. 126, If a Man (o) forges a Bond in my Name, and 

Ge Elin. puts it in Suit againſt me, by which I am vexed and dam- 

mnnified, I ſhall have an Action on the Caſe, 42 Aſ.8. B. 
oer lee. 157, offered 8 Oren to ſell to A. as his (c) proper Goods, N 
= Ez art knowing them to be the proper Goods of P. A. truſting in \ 
=. the Fidelity of B. bought them for 8/. and afterwards P, 2 
retook the Oxen; in that Caſe A. ſhall have an Action 1 
N upon the Caſe againſt B. 3. It was reſolved, that the Bar F 
J was inſufficient, for the Defendant's knowing of the 1 
L Forgery is not traverſable, As in an Action upon the Caſe, a 
4 * becauſe the Defendant's Dog has bit the Plaintiff's Cattel, fi 
c cr. dar, 358, ip ſe ſciens canem ſuum ad mordendas oves con ſuetum; the (d) 1 
Saen (ſciens) is not traverſable, but ought to be proved in E. fe 
487. 3 Bulſt. 56. vidence upon the general Ie, for ſciens, Cc. is no dire is 
3 Allegation, nor ever alledged in any Place, ſo that it is in 
Fans ceo 20. Dod. not traverſable nor triable, Alſo the Manner of Pleading, bi 
pla 35% Har®.- (e) talis Indentura qualis in the Declaration is alledged, 1s be 
2 Bulſt. 291, no direct Anſwer to the Indenture alledged in the Decla- T, 


2 Ros Ber: 42» ration, for talis Indentura non eadem Indentura; for Se, 
6 & Cr, Blix. Nullum file oft idem. Vide 30 Aj. 19. 2 E. 4. 5. 15 E. 4. B, 
= $6. Lane 62. 32. 27 H. 8. 14. 22. 225 8. Br. Action ſur le Caſe 10+ on 

"OT 8. Dyer 19. 6 E. 6. ibid. 72. & 75 Pc 


4 E. 6. ibid. 112. 28 

3 Mar. ibid. 118. 7 Elis. ibid. 236. 11 Elis. 285. 15 El. Pa 
317. And theſe are in Effect all the Caſes in our Books. tex 
"ag | | * | ap 
: 16. Brittridge brought an Action upon the Caſe for theſe Pl 
F Maa El Words, Mr. Brittridge js @ perjrred old Knave, and that it Ac 
a s be proved by 4 Stake parting the Land of H. Martin 2d W 
Yelveron 0, Mr, Wright, The Def. pleaded not guilty, and was found De 

+34: > Rolls Reps + + - | 2 ze: 
Moor 666. 2 | e for 
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ParT TV.”  Aions for Slander.” 


A perjured old Knave, the Noun is Knave, and perjured is 


actionable, 1. When the Adjective preſumes an Act com- PSY 
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19 
guilty: And now in Arreſt of Judgment it was moved, that 
theſe Words are not (4) Actiohable. 1. Becauſe this M ord, («) &.] Jace 6. 
ſpoke adjectively; As if a Man ſays, one is a ſeditious “ 9 | 
thieviſh Knave, theſe Words are not actionable, becauſe | 4 
the Words do not import that he hath made Sedition or 28 
Felony, but are adjective, which imply an Inelination to it. 

2. That the Court ought to judge upon all the Words to- 

ether, and collect the Defendants Intention upon all his 

Words, and not to take his Words by Parcels. And it was . 
ſaid that (b) the laſt Words extenuate the genuine and 
proper Senſe of the firſt Words, for Perjury thall be in- (5) Se 399. 
tended in ſome Court upon Judicial Proceeding ; but when 3 
he adds, And that is to be proved by 4 Stake parting, Cc. 
that explains for any Thing that appears to the Court 
that this Perjury was not in any Court, but an unadviſed 
Oath extrajudicial about the placing of a Stake for a Par- 
tition. As to the firſt, it was reſolved by Popham Chief 
uſtice, Ga:zdy, Fenner, and Yelverton Juſtices, that for theſe 
Words, Thou art a perjured Knave, without any more, an 
Action upon the Caſe lies, for ſometimes adjective Words 
will maintain an Action, and ſometimes not. They are 


mitted. 2. When they ſcandalize one in his Office, or | 

Function, or Trade, by which. he gets his Living; As if - x 

a Man ſays, That one is 4 perjured Knave, there muſt be 

an Act done, or otherwiſe he can't be perjured, as was re- 

ſolved before: So if one ſays of an Officer, or a Judge, | 

That he is a (c) corrupt Officer or judge, an Action lies . Supra 16. 4 

for both Cauſes; 1. Becauſe it implies an A& done: 2. It A 

is flanderous to him in Reſpect of his Office. Pa ſch. 4 Rep. 23 2 Rolls 

in B. R. Philips Batchelor of Divinity and Parſon of P. Nez. 1 

brought an Action upon the Caſe againſt Robert Badby Eſq; philips & Badby 

becauſe the ſame Defendant ſpoke theſe Words in Londen, in B. R. 1 

Thou haft made 4 ſcditious Sermon, and moved the People is 

Selttion this Day. The Defendant juſtified at St. Edmond's 

Bury in Suffolk, that he ſpake the ſaid Words at Bury, up- 

on which the Plaintiff demurred; and in that Caſe two 

Points were reſolved. 1. Notwithſtanding that the firft 

Part of the Words were utter'd ad jedtively, and the lat- 

ter Words were but moving to Sedition, and it did not 

appear that any follow'd, yet becauſe they ſcandahz'd the 

PL in his Function, it was reſolv'd that the Words were 

Aﬀionable. 2. That the Def. ought to have juſtified the ( c,,. pac. 

Words in London, and not at Bury, for the Words in the 345, 585. 1 Ros 
laration were not anſwered ; wherefore Judgm. was given . Reed: ; 

for the Pl. So if one ſays of a Merchant, That he is a Bankruptly Ne = 

Kneve, or Bankrupt Knavealtho' there (d) Bankrupt be ſpoken Gg 191.” 

. 0 adjectively, Cr. El- 205, 1 %·X 
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= -.. Adiones d Scandalis, or Part IV. 
A adjettively, yet an Action lies, as it was adjudged in Mz. 
> | tows Caſe in C. B. Mich. & 44 Elis. Or if one ſays of 


A 4 * a Merchant, That be (a) will be Bankrupt in two D 
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Which implies but Inclination, yet an Action lies, 6 EP 


Dyer 72. for that defames him in his Trade by which he 
ts his Living: But when the Words do not imply ag 
Xt done, but an Inclination to an Ac which doth not 
ſcandalize the Party in the Duty of any Office, or Function 
nor in his Trade of living, there an Action upon the Caſe 
. doth not lie; as to ſay that he is a ſedzticus or (b) ibieviſb 
Palm. 11. Cr. Knave, theſe do not import an Act to be done, but an ) 
6. 65 > b. Intent or Inclination to ir, which is not punithable by 
+ Car. 140, the Common Law. As to the ſecond it was reſolved in 
#95- the Caſe of Brittridge, That upon all the Words taken to- 
gether no Action lay; for the latter Words extenuate the 
fiel, and explain his Intent, that he did not intend any ju- 
dicial Perjury. Alſo it's impoſſible that a Stake can prove 
him perjured: And therefore upon Conſideration of al the 
Words for the Impoſſibility and Inſenſibility of them they 
| are not actionable, as it has been adjudged, that where one 
Godb. 241. Cr. ſays to another, Thou art 4 Thief, or thou haft ftullen 1 
— e Apples out of my Orchard; or, For thou haft robbed my 
674 3 Inſt. 309- ground, which latter Words prove it no Felony, and & a 
valify the proper Senſe of this Word Thief, which of it f 
elf, altho' it is generally ſpoken, will bear an Action, Wl 
And ſo it was adjudged inter Dobbins & Franklin, Aid. x 
fo 
hi 


430 44 Elis. in CB. And it was agreed that it is all one 
to ſay Thou art 4 Thief, for thou haft flollen my Apples wt 

I of my Orchard; and to ſay, Thou art @ Thief, and that wil 
e 


ed ealing my Apples in my Orchard. So in the 
Ge at fa A my — old Knave, and that wil 


,'\ be vrovedb 's Stake partin „Cc. For the Office of Judge 
_ IS = ti Sn of all the Words to ele 

2 7 true Scope and Intention of him who ſpeaks them : And 
if in this Caſe the Plaintiff had declared only upon the 
firſt Words, ſ. Thou art 4 perjued Knave, the Defendant 
might have ſhewed all the Words, and the Coherence d 
them, as appears before in the Lord Cromwel's Ca ſe. But it 
was ſaid, that if the Plaintiff's Council had diſcloſed the 
Truth of the Caſe in the Declaration, the ſaid Work 
would have well maintained the Action; for the Truthd 
the Caſe was, That in an Action between Martin of Wright 
the State of the Controverſy was, Whether the ſaid Salt 
ſtood upen the Land of. the one, or of the other, or i 
\fferently, as a Boundary betwixt them. And in that Addict 
the Plaintiff was ſworn as a Witneſs, and by the Preteng 
of the Defendant had in his Depoſition perjured himſelt; 
Bat this ſpecial Matter was not ſhewed, and therefore 8 
was adjudged, 2, Querens nibil capiat per Bullam. 
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br; and after Verdi Judgment ham's Caſe 
Tha actionable, for it is not elony Numb. 23, AP 
Parcel of a Minſion- Houſe, L Rolls 54+ 


ſe agttur civiliter a Nele. Nori. 


es or concerns an 
ran Law, the Eceleguflical e Conu- ( Ancea 2. b. 
aus ol it. 3. Altho' ſuch Defamation is meerly Spiritual . * 15- b. 
nie 0 Godb. 
can t lue there for Poph. 211, 


an be ile in 2 ... 
Aud 2d, the Caſe in 22 F. ; tchz. Palm.2g, 
The Abbot of de Albans font hin Senne do this Effect: fe 


N rvant to a F 17. 

to come to his Maſter and ſpeak with him * 1 <4 2 ” 

wad, : mmand, and thereupon the Woman came with 2 Rol. Rep. 105. 
to the Abbot; and when the Abbo 


Cr. Car. 2 > : 
+ rag 0 17 ( * knew his Natter Wah arg 59 3 3,0 
„% and lett them two in t ne: Hur, 65. Cr. Jac. 
=o the Abbot faid to the dab, W e PNe 3 Ang 2 Gang 
25 Apparel; to whom the Woman ſaid, That her A 2 | 
was according to her Ability, 755 according to the Abit. 1 
| | cnOwing j | 1 Rol. 82, 83,84. 
pore Delight) faid to her, Ther if 3 be 1 f 
RS, that the uld have as good Apparel as any Woman ; 
e Fariſh, and * her Chafti | the 99 T. 25 2 B. R. 
* | - 25 El. in; 
: L im, the Abbot aſſaulted her, and in 22 
tn not ſuffer, whereupon the Abbot kept 


kndbaving Notice of at, Abet an fin or e, The Hyf: J 


iſonment agai | 

led wherzupon the Abe ing he had impriſon'd 
ide noc. and poor Huſb. forDefamar. ; iri 

beca had e in the Spirit. Court 

publiſhd, that the Lo t, 

ity, 55 wo e Lord Abbot had ſoli- 
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ſuch Defamation; and therewith agrees 
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Adlioner de Scandals: 
man: But upon all this Matter diſcloſ. to the Court, the Hyſ 


5 „ 3 
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. 


had a Prohibition, becauſe the Huſband might have an Action 


at the Common Law for this Aſſault, and Impriſonment ot 
his Wife, altho' he then had no Action, nor perhaps never 
would; yet becauſe the Scandal determinable in the Eccle. 


_ fiaſtical Court, was upon the Matter diſclos'd, mix d with 
Matter determinable at the Common Law, for this Cauſe * 
u a Motion made by the Abbot's Counſel to have x 


onſultation in that Caſe, it was deny d by the Caurt. Vile 
18 E. 3. 6. 12 H. 7. 22. Regiſt. 46, 47, & 54 As to the 
third, vide the Statute of Articuli Cert, cap. 1, 2, & 3, and 
the Statute of Circumſpette agatis, anno 13 E. 1. and F. N. 
1. J. X. 52. D. M. 53. A. F. So it appears there, if a Pat. 


lion ſues in the Spiritual Court for laying violent Hands up- 
on him, and to have him excommunicated, or have co 


ral Puniſhment, and not for Damages or Amends ; but the 
Plaintiff ſhall recover Coſts there: And if the Defendant in 


.-. Caſe of Defamation is put to corporal Puniſhment, or for 


laying violent Hands upon Clerks, Cc. if the Party will 


| redeem his Penance, and agree to pay the Party damnifyd 


certain Sum of Money, it appears there, that the. Party 
* nify d ſhall have Suit for this in the Spiritual Court, and 
no Prohzbitzon lies; and upon theſe Differences you will bet. 
ter . the better Opinion in 12 H. 7. 22. and the 
Senſe of the R gift. 4. where all the Juſtices refuſed to grant 


| à Conſultation in Caſe of Defamation, id ef, either becauſe 


the Matter of the Defamation was not meer and ſale ſpiri- 
tual, or that the Plaintiff ſu'd for Damage, 5 Amends for 
Theſe Reſolutions concerning Scandals (ohich | 2 ſ 
many others for my private Inſtruction have abſery'd) att 
importunate Requeſt and Deſire of my good Friends, ſome in 
the Realm of Ireland, and others dwelling in the remote Part 


of England, out of the Meridian of Weſtminſter, I have te, 


ported, but in a Summary and ſuccinct Manner, as you ſee, 
omitting many others which I do not think neceſſary to be 
publiſh'd, my Opinion always being, Quod multo utilius of 


pauca idones effundere, quam wultis inutilibus homines gravari. 


And nevertheleſs theſe brief Reſolutions, and the Reaſon of 


them being well L eg and obſerved, will peradven- 


| Hindrance and Impoveriſhment of th 


ture give great Direction and Inſtruction pro wultis a{zis, and 
will deter Men, for Words which are but Wind, from ſub- 
jecting themſelves to Actions, in which Damages and Coſts 
are to be recover d, which ſometimes trench ta the great 
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the Speakers, 
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Copyhold Caſes. 


1 
Opyholder in Fee by Licence made a Leaſe for Years, Brown's Caſe. 


ni * Cr. Car. . * 
meerly ad voluntatem Domini, but ad voluntatem Domini ſe- Hcti aT 


cundum con ſuetudi nem manerit : So that the Cuſtom of the Ma- Co. Lir.6o. b. ;. 
nor is the (b) Soul and Life of Copyhold Eftates, for with- ? Se. ©; 3 


2 Co. 17. a 


out Cuſtom, or if they break their Cuſtom, they are ſubject Moor 60, 61, 


to the Lords Will ; and by Cuſtom a Copyholder is as well 5 8 


inheritable to have his Land according to the Cuſtom, as he 27. b. 
who has Freehold at the Common Law, for (c) Conſuctudo eff () co. Li. 35. . 
alters lex: Cuſtom and Uſage from Time whereof, Cc. may | 


ereate and conſolidate Inheritances ; for (d) On ſuctudo vincit coll AA 


the Leſſee entred; the Copyholder having Iſſue a Son 23 & li. 


commun” legem. And Copyhold Eſtates are of great Antiquity, | 12 


for * Braflon, who wrote in the Time of the Reign of K. H. 3. Poſipa 24. b. 


5 voluerit, prixs illud reflitust Domino, vel ſervienti (id - 36 
eſt Seneſchallo manerii) £ Dominus præſens non fuerit, & de 

manibus illorum fiat tranſlatio ad alum, &c. quia ille non habet 

fiteflatem transferendi, cum liberum tenementum non habeat. Et 

eodem libro, folio 76. Et ſemper in bujuſmod: ſocagiit con ſue- 

tudo loci ef obſervands, Anno 4 E. 1. (who was the Son of 

7 2 ) by the Stat. call'd (e) Extenta Manerii, there it is ſaid, (+) ci. t. 
Inquirend' eſt de liberis tenentibus quibuſcunq; &. Inquirend eſt | 
hen de cuſtumariis, vis. Quot ſunt coſtumarii, & quantum terre 


writes of them, lib. 2. 2 8. where he ſays, Sz we 4d alim Co. Lit. 59. 4. 


4 
. 


quilibet 


\ 
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a .. © Copybold Caſes. PART TV. 
teneat, er4,quas con ſurtud faciat, 
175 & conſuetud cu 2 7 ' valeant per _ & 2 
' de reddit Aſſiſe per ann, prater opera & conſuetuI' que poſſunt 
. talliari, & que n0n ad voluntat Domini. By which it appears 
= | es the whole Parliament eſteemed of them as of cut lomary 
Tenants; a. That their Rent is accounted Parcel of the Rent 
of Alle; 3 That ſome of their Cuſtoms within ſome Ma. 
= ccd. nors are arbitrary at the Lords Will, (a) as Fines incertain 
rener. and within ſome Manors their Cuſtoms are certain, and 
W all that as Cuſtom has allow'd. 
42 F. 3. 25. 4. b. The Lord brou * an Action of Treſpaſs 
nf his ks Corner, who plead por guilty The Jury 
erdict, that the Copyh had not done bk 
o he broke the Alon of the Manor, for 
which ©7 Us br the Entry of the Lord was adju ig d lawful, 
and that he ſhould 42M the Corn then growing ; which 
proves that he enter'd: for the Faxfeirure, and could not put 
3 out without Cauſe: So 3 3 E. Trp. 254. If a Copyhol- 
5 der makes an Alienation, it 1 Bil to the Lord, and a 
Forfeiture of his Eſtate. 


42 E. 2. 25; 
N 


13 K. 2. Foue Impriſonment 7. It is there adjudg'd, that 
Lir.60.2. Where an Heir of a Copyholder recover d in a Plaint in the 
—_ of an Aſſiſe of Mortdenceſter, in the Court of the Bi- 

_— London, of his Manor 100 8 ey in Niidileſer, 

I 3 enant . t 2 Writ of falſe ent returnable 
nin] CB. which Writ of (b) falſe 1 dil not lie 

in that Caſe; But there it is ſaid, that he has no other Reme- 


n Na b, dy, but to ſue to the Lord, who has the Freehold by (c) Pe- 
nation, and he may if there be Cont, verge reverſe the Judgment; 
by which it a pears, that the Heir holder 3s inhe- 
ritable according to the Cuſtom, and Bell . recover by Plaint 

in Nature of an Aſſiſe of Mordaxcefer; but it is true that 

ox there ſays, that he ſhall not have an Aſſife againſt 

- fs Lord as Tenant in ancient- Demefne ſhall have, becauſe 

he has not the Freehold, as Bratton fays. 

2 (d)H. 4.12. 4. A Copyholder brought an Action of ** 

. for . Cloſe, and cutting his Trees, an 

4 ndant pleaded not guilty, the Jury Wund the S an 

* ev and aſſeſſed Damages, and the Plaintiff recovered. 

17 . 12 1 H. 5. 11, 12. A Copyholder may funrender to the Uſe 

1 — 9 another reſerving Rent withCondit. of Re- entry for Non- 

90 perm, ent, and for Default of Payment, may re-enter, 4 H. 6. 
Ge & 21 * ding 2. RY IP grants mary 145 by 
an t is not determin is Death, 
for *. was Domi nus pr 1 e, and this Grant mall bind the 

King, and the Gee, d (the Temporalities being in the 

King's Hands) hall hays id of rhe King, * 

7 E. 4 
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7 8 to 27% ae 


"Tenant in Tail ſhall recover ina () Formedon inthe Diſcen- 14, 4g; 


| Poph. 
altho” he binds himſelf and his Heirs, neither ſhall the Wife WH 


— but ſuch as Cuſtom has allow d, or are incident to 
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E. 4- (4) Danby Chief Juſtice ſaid, That a. Copyholder + F. A 1 
17 wel ee to have his Land according to the Cu- 27 AY 
as he who has a Freebold at the Common LW. r. 

21 E. 4 80. h. (b) Brien ſaid, that his Opinion always had! Leon 
been and ever ſhould be, That if ſuch Tenant by the Cuſtom 21 D | 
paying his Services be ejected by his Lord, that he ſhould have ZE 
2n Aion of Treſpaſs. A | ä 

(c)15 H. 7. 10. 4. & (4) 27 H. 8. 28. a. b. A Biſhop grants 15 H.7,z0&. * 
Lands by Copy and dies, the Temporalities come into the 27 H.8. a _ 
1 * 8 Copyhold Eſtate ſtands, and he ſhall have e 

1 the Ring. Br. A , 

15 H.8. Tenant fer Copy Brook 24. The Heir of a Copybolder f ne: age | 


der fer 2 By which Caſes it appears, that c. Rol. / 
the Judges in all Succeſſions of Ages have allow d Copyhold Co = 
Fates to be eſtabliſi d and ſure by the Cuſtom of the Manor, C. Gaz. Þ, . 
anddeſcendible to their Heirs as other Inheritances are. 4 | 
2. It was reſolv'd, when Cuſtom has created ſuch Inheri- The 2 
tances, and that the Land ſhall be deſcendible, then the Law 
* Fay . — 1 pom 200 * the Maxims 5 Rules a. 
mmon Law, as ncidents to every Eſtate de- gh 
ſcendible ; Ours quod 1acite intelliguur deeſſe non videtur, As (ORE 
5 B. 47. l. when Uſes had gain d the Reputation of Inheri- 
tances N ible, 2 92 * 1.0 fer the 5 921 FOE 
t e ſhou io fratris (g) an (20 2. 
Uſe, as well as of other tain at the . 2nD.__. Law: . Hy 
But it was reſolv'd, that ſuch cuſtomary Inheritances ſhould . r - 


ud. $8. a. 


| 
not have by the Law any other collateral Qualities which do Bac. Read ons | 
83 the Deſcent of the Inheritance, which other ns 7 
nheritances at the Common Law had: And therefore ſnep Les '" 
cuſlomary Inheritance ſhould not be * Aſſets to charge e . L 4 b. | | 
1. 


Heir in an Action of Debt, on a Bond made by his Anceſtor, * 


z Bulſtr. 
Poſtea 30. b. * 


fi 


: =_ > a Bulſt. | 
ble, ſo without Cuſtom it can't have any (4) co 1 ank „„ 
eritances at Common Lay : For, And. i. FO 0 


orT ncident to ot er MR ae... . 1 Rol. Rep. 1 
Copy ve Eſtates of Inheritances ſecundum quid, that (3) Pots 21> | 
i to fay, to be deſcendible by Cuſtom to their Heirs, and Inas. 
not to be determined by their Deaths, nor ſubje& to the 2 
Lords Will, as other Eſtates at Will are, but they. are not 2 
Eftates of Inheritance ; fmplictter, ſ. to all other collateral qua- 
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ga 34145, Copybold Caſer. 
/ | The 2Point. 3. It was reſolvd, That where the cuſtomary Eſtate ot 
el. ges. Inheritance deſcends to the Heir, (a) before Admittance 


0 


„ 
ai the ſe at Bar: And ſuch Heir may ſurrender to the Ld. tothe 
1 \ Yelv. 244, 145- uſe of anoth. before Admitt. as any other Copyholder may, but 
ye +: it cant prejudice the Lord of his Fine due to him by the Cy. 
0 


= 


1 597: Poph. 8. ſtom of the Manor upon the Deſcent, and he is a Tenant by 
f If * Bulk. 42. Copy of Court-Roll, for the Copy made to his Anceſtor he. 
AN Sc ee * to him; as the (c) Admittance of a Tenant for Life, 


\ Ven is the (c)Admittance of him in remainder to veſt the Eſtate in 
Ars him, but ſhall not bar the Lord of his Fine, which he ought 
— —— =; 5Hhap to have by the Cuſtom : And altho' it was objected, that eve. 
Nee. ry * Admittance of an Heir upon a Deſcent amounted to x 
„ 1 (d) Grant, and ſo may be pleaded, and therefore nothing ſhall 
1 Noy 29. gh veſt in the Heir before Admittance, To that it was anſwer'd 
, and reſoly'd, That true it is, that after Admittance the Heir 
Scan e may in pleading alledge (e) it as a Grant, and that has been 
25 00 Bog. pla. Bo. How'd to avoid the Inconvenience which would otherwiſe 


pelled to ſhew the firſt Grant, either it was before Time of 
| 8 and then it's not pleadable, or within Time of Me- 
mory, and then the Cuſtom fails, and therefore the Law has 


i allaw'd the Copyholder in pleading to alledge any Admit- | 


Ce) dot pla. 580. tance, as well upon a Deſcent (g) as upon Surrend. as a Grant; 
pos. pls, e. and yet he may, if he will alledge the (5) Admittance of his 
1 4 pla 80. Anceſtor as a Grant, (i) and ſhew the Deſcent to him, and 
2 Fin ned es. that he entred, and well without any Admittance of him; 
00 po. pla. go. but the Heir can't (J) plead, That his Father was ſeiſed in 
7 * Pee at the Will of che Lord by Copy of Court Roll of ſuch 
| 4 1 5 a Manor according to the Cuſtom of the Manor, and that he 
Aeͤy d ſeiſed, and that it deſcended to him, for in Truth ſuch 
b bea. pia. 30. Intereſt is but a () particular Intereſt at will in Judgment at 
Ia, altho' it is deſcendible,ax has been ſaid, by Cuſtom: For 


3 he is a Tenant atthe Will of the Lord according to the 
1 Cuſtom of the Manor. Nota Reader, all theſe Reſolutions 
| And Opinions have been confirm'd and adjudg'd, as appear 
dy the Caſes following: a 5 | 

2 _ It was agreed by the two Chief Juſtices, Wray and Anderſon, 

me AſGzes Jaſtices of Aſſiſethere upon Evidence to a Jury, that where 

24 ELinSuft-in Woman Copyholder in Fee takes an Huſband who has Ifſue 
Dre 2, and the Wife dies, that the Huſband ſhall not be -Tenant 
1 by the Courteſy without ſpecial Cuſtom, according to the Re- 
337- Nl Fliret6A aforeſaid And according ro theit Opinions the Jury 

2 Roll. Rep. 126. paſſeg againſt the Huſband. = | | 


1 Anderl. 192. 
h 


Pax r IV. 


1 + 2 142 I he may enter and take the Profits, and that ſhall bea (b) poſ. 
Ee es ſeſſio fratrit before Admittance on an actual Poſſeſſion as in 


bod. pla. 80, enſue; for if the Copyholder ſhould in pleading (F) be com- 


222 gs; y 
= — 


pinr IV. , | Copybold Caſes. „„ SITES Kt” | 23 
I: was adjudg'd, that where by the Cuſtom of the Manor, 3. 


of a real Action againſt Tenant in Tail (admitting that Co- 


Igdene - ., 


for in as much as Plaints in Nature of real Actions are war- 
ranted by the Cuſtom, it is an Incident which the Law an- inter Clun & 


Point in Brown's Caen Cog. 


ther in Fee, who is admitted accordingly, the Huſband dies, 

it is no (d ) Diſcontinuance to the Wik: 
that the Wite may enter, and ſhall nat be put to Cui in inter Builock & 
vita, nor her Heir to Sur cui in vita. 21 
for Life ſurrenders to the Uſe of another in Fee, it is no (4) Moor 596, 
(e) Forfeiture, for ir paſſes by Surrender to the Lord, and 22%; 3% 39- 
not oy Liver 1 and Copyhold Han H nor have ſuch x Ro | 632. 
ualities as Eſtates at Common Law have. without ſpecial , £57 
aſtorti, as has been often fade. * 
In this 
ſcent of a Copyhold in Fee ſhall not toll the Entry of him who man. (e] Carr. 
has Right to the Copyhold, which agrees with the Reſolu- 33%. 5 35 Elim 
tion ip Brown's and the other Caſes before. 2. That where the Foxtan & Col- 
Cuſtom of the Manor of Alleſiey in the County of Warwzck, ment given: 
was, That Copyhold Lands may be granted to any Perſon in 3 
feodo ſmplici, that a Grant to one and his Heirs of his (i) Bo- M35 & 36 EL 
dy is within the Cuſtom : For be it a Fee-ſimple conditio- 8 | 
nal, or an Eſtate Tail, it is within the Cuſtom, So he may Ned. 

grant for Life or for Vears by the ſame Cuſtom, for an r 1 


ſlate in Fee-ſimple includes all; and it is a Maxim in Law, (0 Cf. El. 148, 


2 149, 307, 7X 


Cu licet quod majus, non debet quod minus eft non licere. Cro. Car. 4243» 
Rich, (4) Fitch, the Father, Copyholder in Fee, makes a 4 45. Pope 332 
Surrender to the Uſe of himfelf for Life, and after to the 834 12 
Uſe of Rich, his Son for Life, and after to the Uſe of his Laſt i 
Will; the Father is admitted and dies, and afterwards the x Rol.Rep-48,49. 


2 Rol Rep. 383. 


Lord pretending Cauſe of Forfeiture grants it to a Stranger: 5 BendL163.164 


In this Caſe two Points were adjudg'd. 1. That the Admit- 1% 166,267. 


ance (I) of Tenant for Life, was Admitrance of him in 19-33% 


the Remainder, but not to prejudice the Lord of his Fine, 1 Leon 70 uff. 
which was due by the Cuſtom of the Manor according to the n 
Opinion in Brown's Caſe. 2. It was adjudg'd, that the Fee Co. Lit. 32. b. 


limple of the Copyhold being limited to the Uſe of his Will, e hg | 


(») remain'd in the Copyholder, and not in the Lord. Roll. 511,522, 
5 Three! Te. 4: 

Pf 8 Cludry's Cale. / 
9Co. 48. b. Paſch.36 Eliz. in B. R. Rot. 331. inter Fitch & Huckley. () Cr. BI. 441, 442- (1) Cre 


El. 148, 442. (m) Cr. El. 504, 662. Cro. lac. 31. Ney 2g» Moor 35 , 
wi 01 3 Ro zei. 1 Ver. ace, j Kel gs , ee tene 


Plaints have been made in the Court of the Manor in Nature Trin/ 36 klin. - 
of real Actions, that if a Recovery be in a Plaint in Nature NA 


hold Land may be (b) entailed) that it ſhould be a Diſ- Se. - 

Fn otiqwance, and ſhould toll the Entry of the Heir in Tail; TROL 644. ike 

udgm. in B. R. ,.\ 5 

36 & 37 Eliz. ——_ 
nexes to the ſaid Cuſtom, that ſuch Recov. ſhall make a(c) Diſ- 55 4 22 4 

continuance, which agrees with the Reaſon of the principal Kol. 50b, S. AY 


* 


It was adjudg'd, That if a Man ſeiſed of Copyhold Land Ec rode a 
in the Right of his Wife, ſurrenders ir to the Uſe of ano- 37 Tok 8442. 


4 + 
or her Heirs, but Oe $5 in 


And if a Copyholder Pibley in Trans 
ſton. Like judg- 


67z 368. | 


4 


N 


. 


- 
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4 | [4 A 1 | 
Tu- — Titze Judgm. in- 
Caſe two Points were ad judg d. 1. That (b) a De- W 
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Copybold Cafer. 
7. Three Points were adjudg'd : 1. That the Heir of «Cz; 
4 WI 8 may enter and have an Action of Treſpaſs (2) be. 


* Rot. pen. (as the principal Caſe was) his Heir may enter and take 
2 2 8. the Profits, 11 have an Action ot Treſpaſs, which agree: 

2 2 with the Judg ment in * rincipal Point in Brown's Ge ; 
| and in this Cite M. Gif 7 Juſlice ſaid, that twas now late 
N. ch. T4, 14 . adjudg'd, that there ſhould be (b) poſſeſ” feſt fratris on a Deſcent of 
39- Kea Copyhold before Admittance. 2. It was ad judg that where 
ns King H. 8. granted a Manor to the Queen his Wife for Life, 


| Fon 4 that there the (c) Queen was a ſole Perſon exempt by the 
”  * OPrzt. 6. 


Common Law, and may make a Leaſe or Grant without the 
* Can. King, and ſo may plead and be impleaded alone. Vid 
nr, TO 1 18 f. 3. 1, 2, & 32. 20 E. 3. Nonabilih 
. 32 7356 49 E. 5 4 11 H. 6. 67. 26 H.6, 
Aide del Fey - MN H. 7. 14. 7H. 7.7. and that the Stz- 

| . tute of 32 H. 8. is but a Declaration of the Common Lay, 
15 was adjudg'd, that where the Queen was Tenant for 

* ife, and a Copybold of Inheritance eſcheated to her, there 
A the Queen may grant it to whom ſhe pleaſes, andit ſhall bind 
the King, his Heirs and Succeſſors for ever; for ſhe was Duni. 
na pro temp and the Cuſtom of the Manor ſhall bind the K. 


3 [ \@ Coli. ci And it was reſolv'd that every one who has à (d) lawful Eftate 


E. or Intereſt in a Manor, be it in Fee, in Tail, in Dower, ot 

| > Rell. 27 Tenant by the Courteſz „or for Life, or Years, or as Guar- 

— dian, or Tenant by Statute, or FElegit, or at Will, if a C. 

" pyhold eſcheats or comes to their Hands during their Time, 

every one of them at their Wills may regrant it reddend the 

ancient Rent, Cuſtoms, and Services, and it ſhall bind the 

Lord who has the! nheritince or Frechold of the Manor, fot 

every one of em is Dominus pro tempore, and within the Cu- 

Pint ſtom; as in 20 H. 6. 8. b. the Chie Juſtice (e) of the Cim- 

. . mon Pleas, who bas his Office but at Will, ded: Cuſtom 

t Offices for Life: and it is to be obſerv d, that Copy- 

Ider doth not derive his Eſtate out of the Eſtate or Inte 

reſt of the Lord only, for then the Copyhold Eftate would 

: ceaſe when the Eftate of the Lord determines. Bur as it wit 

Ancea 81. a. 1aid in Brown's Caſe, the Soul and Life of a Copyhold is 

en: the Cuſtom of the Manor; and when the Grant is made by am 

. who has a lawfal — or Intereſt, the Copyholder is in by 

Na the Cuſtom without any Regard to the Eſtate, or Perſon & 

. the Grantor, and therefore ſuch Grant made by Huſband and 

| * - Wife ſhall bind the Wife notwithſtanding the Coverture 
: So of a Grant made by Nox compos mentis, or an Infant, ot 

3 1 * 1 Parſon, &c. it ſhall bind for ever; 


_ % 
. 
”-y * 
} - 


a A het Cult - _ the — are Parcel * the Man. E. 
| er Dom Man o temp exiſt, ſeu per ju 
| 2 e 22 and 15 en 5 ment, an Infi an! _ 


pH v f 


ce Adrniſſon, and fo if ſuch Heir dies before Admiſſion 
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cpbolA Cu. 


the: Succeſſors' of B Prebendaries Parſons, Ce. ate 


dound by the ſaid Cuſtom: But by Force of theſe Words 

in the ſaid Cuſtom (per Dom Maner Ce. 8 exif) in 
{me Caſe the Lord ought to have la te. and in ſome 

( aſe not. And theref. this Difference was unanimouſly agreed; 
ia Diſſeiſor, or Feoffee of a Diſſeiſor, or any other who has a 
totcious or defeaſible Eſtate or Intereſt ſubject to the Action, 

or Entry of another, holds Court, and makes any voluntary 

% Grant upon Eſcheat, or Forfeiture of a Copyhold, ſuch * 4 
voluntary Grant ſhall not bind him who has Right, when C.) calm 

he has recontinu d the Manor by Action, or Entry; for to Cee 


this Intent the ſaid Cuſtom ſhall be intended of a Lord who Tel. 42 
has a lawful Eftate or Intereſt : But if ſuch Lord who has a f, 13s 236339 
wrongful or defeaſible Eſtate, (b) admits any upon Surrender Dal, l. "OM 
made to the Uſe of another, or admits the Heir upon a De- % 1 Rot 503, | 
ſcent, ſuch Admittances are good, and within the ſaid Cu- 3 Cor 14 be | 
om; for ſuch Acts are lawful, and quodam modo judicial, to cr. El. 699. | 
do which he may be compell d and enforc'd in a Court of g. H. 5b. .', 
Equity, and therefore ſach Admittances ſhall bind him who Soph. 51. 
has Right. 

It was adjudg'd, that where the Lord of a Manor wherein | 
were manyCopyholders for Lives took a Wife, and afterwards W272 
a Copyholder dy'd, the Lord after Marriage granted' the Ao ag | j 
Land agai — to the Cuſtom of the Manor for Lives, Mo. 78, 812. - = 
and died, that the Wife ſhould not (c) avoid theſe Grants in; — JR j 
a Writ' of Dower ; for altho the Grant was after the Title Bridgm. 51, A 
of Dower, yet the Cuſtom which is the Life and Force of Gb Mi 
the Grant, wat Tong before: And an Opinion in 8 Bliz. wag 2 Siderf. . 
cited to the contrary, (which now vide Dyer 251.) and yet * 5 
Judgment ut ſupr 8. If Feoffee of a Manor upon Condition | 
makes voluntary Grants of Copyhold Eſtates according to A; 7 | 


: 
: 
* 


theCuſtom, and afterwards the Condition is broke, and the 
Reoffor re- enters, yet the Grants by Copy ſhall ſtand; and 
ticrewith agrees the Judgment anno 17 Eliz. the Earl of A. 
rindel's Caſe, Dyer 342. | 9. 

It was hore if Tenant (d) aer vie be of a Ma- B. 29. El. inter 


nor, and Ceftuy que vie di he who was Tenant for Life Ng & Arters, 
continues in the Manor, and holds Courts, and makes volun- (Moor 236, 
tity () Grants by Copy, they ſhall not bind the Leſſor ;? Cre. N 
it is otherwiſe of (f) Admittances on Surrender to the @)Co. Hie. 

e of others, or upon Deſcent) for in ſuch Caſe it was re- Cr. * ' 
yd, that he was Tenant at Sufferanee, who has no lawful f Roll 499% 1 A 
K Intereſt ; pop. 71 "at. - 


3 8 83. 
11 Co, Lit. 58. b. 1 Roll. 503- 1 Co. 145 b. Moor 113, 27. Cr, El 699. Poph. 71. 3 Bull 21g. 
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133 Intereſt; and a Writ of Entry ad Terminum qui freteriit lies 
againſt him, and ſo he is a Diſſeiſor of the Manor. 


* 


: "Mp 0 e was ſuch ; Queen Eli N 
1 M. * 34] El. ſeiſed in Fee of the Manor of Bawieſey Butley in Sthel, 
3 Rare * Smich pink | Land to Smith 

* . A ther in Fee; and afterwards the Queen granted the 


ger 1n Fee; 
„and there. 
by deviſed the Copyhold to Murrell the Plaintiff in Fee; and 
at a Court held at the ſaid Manor ſurrender'd into the Hands 
ok the Queen, Lady of the ſaid Manor, to the Uſe of his 

Will; and in pleading, Smith the Defendant alledged the 

ſaid Grant made to his Father, by Force whereof he was ſeiſ. 


3 Leon. 205. 


ed, Sc. and ſo ſeiſed, died ſeiſed, and that it deſcended to 


= the Defendant as his Son and Heir, and the Plaintiff claim- 
| ; ing by the ſaid Deviſe and Surrender, traverſed the Deſ-ent 
4 to the Defendant : And the Jurors. upon this ſpecial Iſſue 
gave the ſaid ſpecial Verdict; and upon great Advite — 
liberation Judgment was given againſt the Plaintiff; and 
The 1 Point in this Caſe three Points were reſolv'd. 1. That Cuſtom has 
s.. a. ocſtabliſh'd and fix d the Eſtate ef a Copyholder, that by 
en the (b) Severance of the Inherit. of the Copyhold from the 
A 9.6 | Hoſts 26b. Manor, the Copyhold is not deſtroy d, for inaſmuch as the 
S.. Lord hunſelf cannot ouſt the Copyhol 
| Cr. Jac. 573- e Copyholder, no more can any 
| * Wh 4 claiming under him do it; for (c Nemo poteſt plus juris ad 
Feb. alium trantferre, quam ip ſe habet; & quod per me non poſſun, 
= -- 5 Op. 64- b. , nec per alium. But it was obj:ed, that every Copyhold E- 
"5 eg d. ſtate in any Land or Tenem. ought to ſtand upon two Pillars, 
=_ and without either of them can't be ſupported ; the one that 
( co. L. 58.b the Land or Tenement be (d) Parcel of the Manor, the 
coco. li. 58.b, Other that ſuch Land or Tenement has been demiſed (e) and 
Polten 3. b. demiſable Time out of Mind, fo that parcel of the Manor, 
et and Preſcription are two Incidents to every Copyhold ; but 
in the Caſe at Bar one of them fails, for by the ſaid Seve- 
france the Land was not Parcel of the Manor. To which it 
was anſwer d and reſolv'd, foraſmuch as the Land was Par- 
cel of the Manor, and Cuſtom has once eſtabliſh'd and fix d 


. A £: 4 1 7 
. 1 E the Eſtate, fo that once it had both the Incidents, for this 
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Cauſe the Severance made by the Lord after the Eſtate has 
I had its Perfection, ſhall not deſtroy the Eftate of the Copy- 
I de 2 Point holder.2.T har in this Caſethe ſaid cuſtomary Lands deſcended 
BH 1% to the Def, notwithſt. the Deviſe and Surrend. for the Surrend. 
I after the Severance of the Inherit. of the Copyhold from the 
Manor was utterly void, becauſe the Lands were not Parcel 

the Manor at the Time of the Surrender, and the Deviſe 
Intel , Alone can't transfer ſuch cuſtomary Eſtate ; for as it appears 
Co. Lit. 59. by * Braflon before, and byLitt. f. 15. b. it can't be transfer. but 
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Ed by C) Surrend. into the Hands of the Lg. accord. to the " 
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ſhall pay his Rent to the Feoffee, and alſo ſhall pay and do 
other (4) Services which are due without Admittance or C. cr. El. 2536. * 
holding of any Court; as to plough the Lords Demeans, He- | 
Alienation, or Admittance, are gone: For now the Land or Moor 353. 
Tenement can't be aliened, for as the Copyholder has ſome 
Benefit by his Severance, as appears before, ſo has he great + 

Prejudice, for now he can't (c) ſurrender or alien his Eſtate, (0) Cv. El. 2522 © 
becauſe he can't alien it by Surrender in manus Domini ſervi- 

| tiorwn, as the Cuſtom has warranted, and that he can't now 
do, nor can the Feoffee make Admittance or Grant of the 
Copyhold, for he is not Dominus pro tempore: But it was re- 25 
ſolv d, that ſuch (4) Forfeitures as were Forfeitures before the (cr. Rl. _ 
Severance, as the making of a Feoffment, Leaſe, Waſt, de- phono . | 
verance. So if Land was of the Nature of Borough Engliſh 

or Gavelkind before the ſame Cuſtom, all other Cuſtoms 


And it was ſaid, if ſuch Copyholder will alien, there is no 
Means but to have a Decree againſt him and his Heirs in 
Chancery, but thereby the Intereſt of the Land is not bound, 
but the Perſon only. | 


IME Caſe was, a Copyholder in Fee of the Manor of the xx; 
Dean and Chapter of Weſtminſter, call'd Launton in the p. 31 Kl. inter 

County of Oxford, ſurrender d his Copyhold Lands out of d & Veinton 
Court, by the Hands of certain Copyhold Tenants accord- (a) Co-Lir.62.4. 
ing to the Cuſtom of the Manor, to the Uſe of another and 
his Heirs upon certain Conditions, and after at the next 
Court, the Surrender was preſented, but in the Preſentement 
the () Conditions were omitted, and he to whoſe Uſe the (4) 1 ron, as; 
Surrender was made being (c) dead, the Lord by the Stew- 8 Poſte = 
ard, according to the Cuſtom, admitted his Daughters and 5% 
Heirs, who entred ; he who made the Surrender by his Deed, 
releaſed to the Daughters being in Poſſeſhon, and afterwards. 
entred upon them, and if his Entry was lawful or not was 
the Queſtion: And it was adjudg'd, that his Entry was not 
lawful ; and in this Caſe, two Points were reſolv'd, - 1. That 
thePreſentment of the ſaid Surrender was (d) void, for the (4) 1 Roll. 5or; 
durrender out of Court ought by the Cuſtom of the Manor, 
tobe preſented in Court ; but foraſmuch as the Surrender was 
upon Condition, and the Preſentment was of an abſolute 
vurrender, the Surrender which the Co made was 
not preſented : But if the Truth of the Caſe was, that the 
Surrender conditional was preſented, and the (e) Steward (+) 1 Rol. gong 
m entring thereof omitted the Condition, yet upon good > 
Proof thereof, the — ſhould not be ayoided, _ = 

| oll 


5 17 l 
which run with the Land, ſhall remain after the Severance: / * : 


of the Manor. 3. That after the Severance, the Copyholder The 3 Point ' 2 1 


' riot,” and ſuch like; but Suit of (b) Court, and fine 2 (4) cr. El 285. TR 1 


nying of Rent, or ſuch like, are Forfeitures alſo after the Se- 1 Bult. 3 . 1 


4 c oe th. Wt LM E — n . 
4 N a * 4* 8 Res 7 YO . . * * L J „ 13 * 
9 4 * Ach; * „ * TTY RIP At 1% ** f 3 Lak ths. , N 
4 * 2 * 4 * * * * Hh 7 * * v4 * ; \ 
| * e . ” 26 — | * | 
* W I * , 6 \ 4 


p ©  Cohald Caf.  Paxyivy 
. 8112 901. Roll ſhould be (2) mended, for the Roll ſhould not (b) con- 


ol. 501. cjude in ſuch Caſe the Party either to plead, or give in Exi. 
dence the Truth of the Matter. The 2d Queſtion and the 
greater Doubt was, If by the ſaid Releaſe by Deed, the Cu- 
ſtomary Right of the Copyholder was extinct, and he who 

=” made the Surrender barr'd of his Right. And it was object. 
„ ed that Littleton Fol. > ſaith, That a Copyholder can't 
Tories. 74. alien his Land by (c)Deed ; but if he will alien, heought 
F 2v.þitez8-b-39-3- according to the Cuſtom, &c. ſurrender, Cc. And he ſaith, 
© £3 that ſuch Tenants are call'd Tenants by Copy, becauſe they 
—_. have no other Evidence concerning their Tenements, but 
the Copies of the Court-Rolls. And it was ſaid, that that 
excludes all Releaſes by Deed, for then they would have o- 
ther Evidences than the Court-Rolls. Alſo it was ſaid, that 
he who Purchaſes the Land, may upon ſearching the Rolls 
be adviſed if the Title of the Land be good. But if a Re. 
leaſe by Deed ſhould extinguith Rights, then it would be 
very dangerous to Purchaſors, for that doth not appear in the 
$ | Rolls, To which it was anſwer'd and reſolv'd, That the 
=” GCrlac.36,101 (4) Releaſe in the Caſe at Bar extinguifh'd the Right of 
on ez. the Copyholder ; and their Reaſon was, becauſe he to whom 
L awli. 204 the Releaſe was made was admitted to the Tenements, and 
X Copyholder in Poſſeſſion; ſo that a Releaſe of the cuſtomary 
Right may enure to him, and therefore the Lord is not at any 
Prejudice, for he has had his Fine upon Admittance, and he 
| to whom the Releaſe was made was in by Title, ſcil. by the 
F Lords Admittance, and ſo the Releaſe enures by way of EI. 
(e) 1 Leon. 202. tinguiſhment: But if a Copyholder be (e) ouſted by one by 
| Tort, there his Releaſe by Deed to the Diſſeiſor, or other 
wrong Doer, doth not transfer his Right, nor bar him for 
two Reaſons: 1. Becauſe he has no cuſtomary Eſtate upon 
which the Releaſe of the cuſtomary Right can enure, 2. lt 
would be to the Lord's Prejudice, for thereby he would loſe 
his Fine and Services ; and for theſe Reaſons, the Releaſe 
by Deed in ſuch Caſe is utrerly void, and this is not againſt 
| any thing Littleton ſaith, for Littleton ſpeaks of an Alienation 
Sed. 74. by () Surrender, and that of Neceflity ought to. be into the 
Cs. Lit. 58.5. 5%. Lord's Hands, according to the Cuſtom : But the Releaſe in 
ane ar b. the Caſe at Bar could not be made to the Lord, but to the 
| Copyhold Tenant in Poſſeſſion : Alſo he who claims a Copy- 
hold Eſtate by Surrender, hath not other Evidences but Co- 
pies, and ſo are Lzttleton's Words to be intended. But he who 
claims Extinguiſhment-of a Right, may have it by Releaſe 
by Deed : So the Reſolution in Murre/'s Caſe before well 
agrees with the Judgment in this Caſe upon the Difference 
._ aforeſaid, in transferring of an Eſtate, and extinguiſhing of 
”", - a Right: And as to the Danger of Purchaſers, it was 
ſaid, that there was not any — ; for if the Copy-! 
holder who is in Poſſeſſion ſells it, he will ſhew the Fur. 
/ chaſor the Releaſe made to him, and he who is out of 
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„ Poffeon, ought not to ſell it till he has regain'd the Poſſef- 

js don; and if any one will purchaſe any Title, he is not to be 

* fyourd, but in ſuch Caſe * caveat emptor And yet he who « Gabe a; 

1 has made ſuch Releaſe, may and ought to acquaint the ur- x Koll.Rep. 195; 
0 chafor with that which he himſelf has done, and ſo no Miſ- Pulft. 337. 
g. chief. And May Chief Juſtice in this Caſe ſaid, That if one „ 
t who has pretended Right or Title (4) to Copyhold Land, cg 
ht bargains and ſells it to another, it is within the Statute of Cr: Car. 4 
h, 32 H. 8. cap. g. for the Statute ſaith, 1f any bargain, buy, or 


ſell, Ce. any Right, or Title, in or to any Lands or Tenements : 
Go that theſe Words, Any Right or Title, extend to all Man- 
ner of Rights or Titles, & per conſequens to Copyhold Lands. 
And great Part of the Land of the Kingdom is in Grant by 
Copy; and therefore the - Intent of the Makers of the A& (4) Dy 155 2 
was to include it, for avoiding of Suits, Maintenance, and 58. K 6 
Champerty, and not to leave all Copyhold Eftates to the Moor 266. 


be WU Miſchiefs mention d in the Preamble of the ſaid AR, and eſ- Sf. ., 16% 
he N pecially when a (6) Leaſe for Years has been adjudg'd in Far- And. 75, 16, / 
he ges and Croker's Caſe. Plow, (c) Com. 76. to be within the Geld- * 
of ſd Act. | D 1 pl 16, 17. 
= A 
nd Miam (a) Melwich brought an Eject' firmæ againſt John 12. 


Luter and Mary his Wife, on a Demiſe made by Fohy 39 EL incer Mel- 
elwych of Land in Eſtworth in the County of Salop, for one 5. R. er in 
ear, Cc. The Defendant pleaded, not guilty ; and the Jury CE, 103 
pave a ſpecial Verdict to this Effect: The Abbor of Tewkſ= | 
pry was ſeiſed of the Manor of Boveridge, whereof the ſaid 


by enements in which, Cc. were Parcel, and Copyhold Land 
der k the ſame Manor; and that there were many other ancient 
for opyholds of the ſame Manor in Eftworth aforeſaid, which 
on {WOlanor came to the King by Diſſolution. And the King anno 
I H 8. granted the Inheritance of all the Copyholds in 
ole worth, to Fobn Ogden and his Heirs, who call'd it his Ma- 
ale or of Effworth e And afterwards a Copyholder of the Te- 


ements aforeſaid, in which, &c. ſurrender'd them to the 
ud John Ogden, who alſo being ſeiſed of the Manor of Har- 
nudge within the ſame County, at Harbridge, granted the 
enements in which, to John Melwych the Leſſor of the Plain- 
It by Copy, according to the Cuſtom of the Manor of Ef- 
wth for Term of his Life, and that the Plaintiff was poſ- 
fled till he was ejected by the Defendants, claiming itgan= 
rthe Title of John Ogden, JOEY that the ſaid Grant. 


— 


aſe Copy did not bind him. And afterwards upon good Ad. — 
ell e, Judgment was given for the Plaintiff; and in this Caſe 
nce ar Loints were reſolv'd. | es 
; of . That Leſſee of a Copyho. (b) for one Year ſhall maintain The 1 Point 
was WF) Eject fir; for inaſin, as his Term is warranted by the Law e 
be gen. Cuſt. of the Realm, it is Reaſ. that if he be ejected, Bridgm. 4, 56 
ur- | 1 vs 3. 54 LBS >. 
of 2 Hutt. 101. 


cr. th. | Sao; Owen 18. Lit 
bn al. 14g. 34s 2g, 50, 155. Cr. Jas. 403. 1 Leon. 328 Pophs 188. | . 
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The 2 Point 2. That by the (4) Severance of the Inheritance of Copy. 
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that he ſhould have Ejectione firma, and it is a ſpeedy Court 
fox a Copyholder to have the Poſfeſſion of the Lang | 


a Stranger. | 


C 


(a) Cr. El. 103. holds from the Manor, the Copyholds were not por 


- Er. Jace 5732 but remain d of Force and Effect, which agrees with the 


1 Judgment in Murrel's (aſe. | 


r When the Lord of a Manor having many aneient Co. 


he 3 Point pyholds in one Town, grants the Inheritance of all the Copy. 


Wn (5) Cr. El. 103, holds to another; the (b) Grantee may hold Court for the 


$94395443>%2- Copyhold Tenements, and take Surrenders to the Uſe of 
dean and make Admitances and Grants: For ache l 
is not a Manor in Law, becauſe it wants free Tenants, yet 
ds tothe Copyhold Tenants, the Feoffee or Grantee has ſuch 2 

* \, Manor, that he may hold a Court to make Admittances and 
Grants of the Copyhold Tenements : For every Manor which 

conſiſts of Freehold and Copyhold Tenements, comprehend; 

co. Lit. 582. in itſelf in Effect two (c)ſeveral Courts; one which is com. 
monly called the Court Baron, ſ. the Court of Freeholden, 
(Co.Lit. 58.2. and in this Court the (d) Suitors, ſ. the free Tenants are 


„ 11. 


> Judges, and therewith agree 7 H. 6. 39 H.6.5. 6 E.. 3 


8 Co. co. b. 12 H. 7. 16. Another Court is for the Copyholders, and a 


; f e 0 to that, the Lord or the (e) Steward of the Manor is Judge; 


LY 
= 
LE 
PRES? 


$43- Cre El. 792. and as the other is called the Freeholder's Court, ſo this may 


ay : „ be called the Copyholder's Court: And therefore when the 


7E- 423-22 Lord grants over the Inheritance of his Copyholds to ano- 


| 4 lad. 3 ther, the Grantee may hold ſuch Court for the Copyhold Te 


— v7: nements only, as his Grantor might. And as to this Court 


deut Barons it need not have any free Tenants ; ſo if the Freeholds eſcheat, 


) 7 or if the Lord releaſes the Tenure and Services of all his 


free Tenants, yet the Lord may hold a cuſtomary Court for 
3 his Copyhold Tenements, and make Admittances and Grants 
palm. 444 Of them; (f_) Benedicta eſt expoſtio, quando res redimitur 6 
ph. 166 Adeftruttzone. Nota Reader, altho' the Lord by his own A 
can't (g) make of one and the ſame Manor at the Common 
Law ſundry Manors conſiſting upon Demeans and Freehol- 
ders, yet he may by his own AQ, as by this Judgment ap- 
pears, make a cuſtomary Manor conſiſting upon Copyholders 
The 4 Point as to the Purpoſes aforeſaid. 


G)Cr.El.39,103, 
_ 


- 


(9 i Roll. 4% 4. It was Tefolv'd, that the Lord (h) himſelf may make 2 


$90, 595" .61.þ Grait or Admittance of a Copyhold out of the Manor at 
G Pottcz 27. a. what Place he pleaſes; but the (i) Steward of the Court df 
Quen 35- a Manor, can't at any Court held out of the Manor make 


Co. Lit. 58. a4. 5 
Gr. Hi. 10% Grants or Ad mittances. v. Kr. 499. 


1 Roll. 505. 


. Court Barn I T was ad jadged by Anderſon Chief Juſtice of the C 
l mon Pleas, Malmeſley, & totam Curiam, That where the 
15 13. Lord of a Manor demiſes all his Lands granted by Co- 
Cr. Fi. 394, 395- py to another for two thouſand Years, that ſuch Lee 
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=» 


ſes which conſiſt upon 


ſingle Copyhold can't hold Court. 


WO Points were refolv'd by Wray Chief Fuftice, Sir 
Tho, ons, & tot Q, upon Evidence given to a Jury; 
that.if a Court be held by a Steward of a Manor (c) out of 
it, and divers Grants and Admittances there made; the 
Court and all the Grants and Admittances are void, for the 
Court of the Manor ought to be held within the Manor, 


| r 

ma hold a Court for the Copyholds, according to the ſackton in C. . 4 
elolution of the third Point in Melwiche's Caſe. And in Antes b. 

this Caſe it was ſaid, that ſo it was reſolv'd by ll the Juſti- 83 3949 

tes, in the Caſe of Sir Chr. (b) Hatton, late Lord Chancel. of (3 

Fnzland touching Copyholds in Wellinborough in Northamp- 1995 TEgIees 1 

tenſhire : Nota Reader, I Difference between theſe Ca- N | 


Cr. EL 103, 


% 


* umbers of Copyholds which may 
. ſupport a Cuſtom, and one ſingle Caſe of a Copyhold, as 
the in Murel's Caſe before, in which the Lord doth not grant 

of ne any cuſtomary Court, nor the Grantee having but one 


14. 
Mich. 27 & 28 l. 
inter Cliſton & 


Molineux, in. R. 
(c) Antea 26. b. 


Ow. 35. Co. 5 1. b 
Cr. El. 103. 
1 Roll. 505, 

N. C. 387. 


are WY and not out of the Juriſdiction of it; which agrees with the gr. Ce Nen 
3 Reſolution of the rth Point before, in Melwiche s Caſe. 22. Br. Tenant 
d But it was refolv'd, that by (d) Cuſtom the Court may be . T8. 

ige; held out of the Manor, and Grants and Admittances made (e) C. Lk. 58.44 


r, Car. 367. by 


may hy there good enough, as divers Abbots, Priors, &c. uſed to hold |” 2 
the at one Manor, for divers ſeveral Manors, and good by 

no- Wi Cuſtom. 2. It was reſoly'd, that where a Woman Tenant 

Te bor Life takes Huſband, and the Huſband commits Waſt | ' 
ourt Wi againſt the Cuſtom of the Manor, and dies, the Eſtate of ( * Rell 50g. 
cat, the Wife is utterly forfeited (e) by the Ac of the Huſband. 344, 381, 3-4. 

his WHY But if () a Stranger commits the Waſt without the Aſſent St. _——_ 
for ok the Huſband, it is no Forfeiture ; and according to this G. bendl. 83,119: 


Reſolution it was certify d into the Chancery by Mead and $9 345: 


m. 383, 384, 


Hriam, two of the Juſtices of the Common Pleas between the ( r Rel. 508» 


ene Parties as to both Points, upon Conference had with | 

* divers other Juſtices. 6 3 

ho 8 | 

ap- was reſoly'd by Wray Chief Fuftice, Sir Thomas Gawd 18. 

ler ['s tor” Curiam, upon Bodedle e a Jury, That if a Chinn, re 26 BY inB.R 


eoffment of Part of Black Acre, or denies the Rent of 


10 Forfeiture of White Acre, nor of Green Acre. For altho? 


all are in one and the ſame Hand, yet every Acre is held 
the leverally, and to every Acre there is a ſeveral Condit. in Law 
C ate anner d, fo as the Forfeiture of the one can't be the 
eſſer i * orfeit. of any of the others, for the ſev. Condit. in Law follow 
ma the ſev. Tenures; and theref. the Forfeit. of the one can't be the 


* 


that Acre, by that all Blast Acre. is forfeited, (i) but it is (Cre 3fte 


Torkeir, of any of the others ; S0 it was at the ſame Time reſol. 


holder be ſeiſed by Force of ſeveral Copies, ſ. of Black Acre I Sünde. 
by the Rent of 3 d. and of White Acre by the Rent of 4 d. (g) Cr-EL. 353- 
and of Green Acre, by the Rent of 6 d. and afterwards the dg. 
Copgholder commits (h) Waſt in Part of Black Acre, or makes G) 1 Bulk. 51. 


Ent. 272,ad - 


1 
; 
3 
; 

I 
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83 '_, _  Copybold Caſes. Pant N. 
=. ' _ That if the ſaid Copyholder of theſaid.three Acres ſeveryy 


2 held as aforeſaid, ſurrenders them to the Uſe of A. and his 
(atom: 359. Heirs, and the Lord admits A. accordingly, (2) Tenenum 
* per antiqua ſervitia inde prius debita & de jure con ſucta, or to 

N ſuch Effect; and after A. commits a Forfeiture in Black 4, 

" | he ſhall forfeit that only, and none of the others for the ſaid 
Tienendum (reddendo fingula fingulis) continues the ſeveral Ty. 

1 A nures; and ſo it is not material whether the Copyholds be 
„ | in one or ſeveral Copies, but whether the Tenure be one 9 
| ſeveral, is only material as to this Purpoſe ; and ſo was jt 
 adjudg'd upon Demurrer, Hill. 35 Elis. in C. B. inter Jang 
=. * Taverner H. & Thomas Cromwel Def. So if divers ſeven] 
= Coppholds eſcheat to the Lord, and he e to 
=_ - another, Thnend' per antiqus ſervitia, Cc. they ſhall be ſe 
! „ verally held as they were before the Eſcheat: And in this 
1 — Caſe it was reſolv'd, That when a Copy holder ſurrenders ty 
=—_  . | the Uſe of another, and the Lord admits him, now he who 
_— (9) Poſtes 28. b. is ſo admitted is (b) in by him who made the Surrender; 
ben and in Plaint in Nature of a Writ of Entry in the Per, ul 
Se. Lit. 59. b. be ſuppoſed in the Per by him who made the Surrender; fir 


ms a... ea Tc TX cx 


4 | 1 0 "oz; the Lord is but an (c) Inſtrument to make Admittance, au 
. 155 . he who is admitted ſhall not be ſubject to the Charges or li- 
1 2 J cumbrances of the Lord: And fo Reader, where it is ſaidiq 


| Bridge. it. the C ſe of Cirfton & Molineux before, that by the Forfeitur 
305. oo b of the Huſband all the Eſtate of the Wife ſhall be forfeited, 

13 Co. 3. it is to be intended all the Copyhold Eſtate under the ſat 

1 Tenures. ; | = 


Ks. PON Evidence to a Jury, theſe Points were reſoly! 

Mich. 42 8e 43 El. Po ham Chief Juſtice, Gawdy, Clench, and Fenner, ]u 
. — bonfipu ſtices of the King's Bench. 3 

mond. 1. That if the Fines of Copyholders of a Manor upon 

7 9 Admittance, be incertain, yet the Lord can't demand or ext 

Fate 6:2,623- exceſſive and (d) unreaſonable Fines, and if he does, tit 

Cr. Car. 19%. Copyholder by the Law may deny to pay them without any 

12 597 Forfeiture; and it ſhall be determin'd: by the Opinion of the 

1 Bei. Rep. 33, . — before whom the Matter is depending, either upon 

_ 4458 "A emurrer, , or upon Evidence to a Jury. upon the Confel- 

| Brownl. 386, ſion or Proof of the yearly Value of the Land, whether tht 

: A s Fine demanded was reaſonable or not: For if the Lord 

. Warranto 34 might aſſeſs exceſſive Fines at their Pleaſures, ali the Eſtats 

be e of Copyholders, which are a great Part of the Realm, and 

% Antea 21. b. = continu'd from Time whereof ec, would be at 
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a - which 
dF the Wills of the Lords defeated and deſtroy'd, which would 

2 bdeinconvenient. And it was ſaid, that according to this Re, 

Sumer elton i this Pin ir had een prater 

- r 8 

3 . 2. le was reſolw d, if the Lord in Cafe of Incertainty 

3 Fine aße. a reaſonab, Fine, 2nd requires the Copyh: to a 


1 


PA 


the Defendants, who entred, upon whom the Plaintiff as ' 
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the Copyholder is not bound (a) to pay it preſently, becauſe () cr. ELV 
he can't tell what Fine the Lord will aſſeſs, Et * News te- Moor 623: = 
neh divinare; and therefore he can't provide any certain 550. © 
Sum, and therefore he ſhall have convenient Time to_pay RO. 


it, if the Lord himſelf appoints no certain Day for Pay- * 
ment of it; But otherwiſe it is of Fines certain. | ) 

3. It was reſolved, that where a Copyholder has ſeveral * 
Lands ſeverally held by ſeveral Services by Copy, there the . = 
Lord ought to aſſeſs and demand the Fines (6) ſeverally (Cs. bo 279 


for every Parcel which is ſo ſeverally held. For the Te- f / 

nant may refuſe (c) to pay the Fine for one Parcel and 99 4 

forfeit that, and pay the Fines for the others; And as 10 14 

it was agreed in T averner's Caſe, every ſeveral Tenure has = 

a ſeveral Condition in Law (d) tacite annexed to it; and (% Aude 27-4. | oi 

therefore the Lord ought for every ſeveral Tenure to aſſeſs + 

and demand a ſeveral Fine: So if all the ſaid ſeveral Co- | 

pyholds are ſurrender'd to the Uſe of another and his Heirs, j 

and the Lord admits him (e) Tenendum fer antique ſer- (e) Antea 25. b. 

vitia inde prius debits & de jure conſueta, there, as it was Lu 40. 

alſo reſolved in Taverner's Caſe, the Tenures are ſeveral 

and therefore the Fines ought to be ſeverally aſſeſſed and 

e eber Chief Jui faid djudged 4 

4. Popham Chief Juſtice ſaid, it was adjudged in Sandes : 

Caſe, = no File due to the Lord 2 upon Surren- — = 

der or Deſcent till Admittance; for the Admittance is | p 

the Cauſe of the Fine, and if after, the Tenant denies ro 
y the Fine, it is a Forfeiture. And ſo it was reſolve] 
y Wray and Periam Juſtices of Aſſiſe in Evidence to a Ju- | 

ry in the County of Suff. inter Nicholas Bacon Knight. Pl. —ů _ 

& Flatman Def. for a Copyhold of the Manor of Walſham 4 

in the Willowes in the County of Suff. = 

17. 
T HE Caſe was ſuch ; Alice Weſtwick was Copyholder of Tr. 33 Elize in 


N : N. Weſtwick 
the Tenements in which, Cc. in Fee, held of the Manor , wyer E Us, 


of Peter Leyſlon in the County of Buck. and 12 H. 8 ſur- - 
render'd the Tenements .into the Hands of the Lord of the 

faid Manor to the Uſe of W. W:ffwick her Son in Fee; and 

at the next Court held 13 H. 8. for the ſame Manor, the 

Entry in the Roll was to this Effect; Ad hanc Curiam ve- Mee 
nerunt Will Weſtwick & Johan' uxor jus, & ceperunt de * 
Domino Tenementa pred cum pertinentiis in quibus, Fc. præf. | 

W. Weſtwick & Joh' uxori equs : Tenend' eiſdem W. &. 

G bered' ſuis, &c. And afterwards William died, and Jo. 

luryived and ſurrendered the Tenements to the Uſe ot 


Couſin and Heir of William Weſtwick entred, and the Defts. 
re-entred ; And the Pl. brought an Action of Treſpaſs, and 
allthis was found in a ſpecial Verdict: And it was argued 

by the PI'ts Cound), that the Plaincif ought to have Judg- 
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M. W. by the Surrender the Eſtate of the Copyholder is in 
the Lord, which he might grant to any Stranger, as the 
Feoffees to an Uſe might at the Common Law]; and %. y. 


; * 35. had no Remedy but in a Court of (2) Equity to compel 


the Lord to admit him, & per conſequens when the Lord 
grants the Land to . Weſtwick and his Wife in Fee, it is 
a good Gtant to both. 2. Mill Weſtwick in the Caſe at 
Bar, having but Remedy in Equity to be admitted to the 
Land, it thall be intended chat W. Weſtwick requeſted the 
Lord to make a Grant to him and his Wife; for ſo much 
is implied in it, when it is ſaid, Quod ad hanc Curiam ve- 
nerunt W. Weſtwick & Johan uxor ejus, & ceperunt, &. 
and every Admittance of a Copyhold amounts in Law to 
a Grant, ' wherefore they conceived that Judgment ought 
to be given for the Plaintiff. To which it was anſwered 
and reſolved by the Court, That as to the firſt Reaſon the 
Plaintiff's Council had miſtaken the Law. For when 4 
M. ſurtender'd the Land to the Lord to the Uſe of N. Iv, 
the Lord by the Cuſtom (which makes the Law in ſuch 


, 135-b. Caſe) had but a cuſtomary Power to make Admittance (+) 
 Lirzob. ſecundum for mam & effectum 2 redditionis, and therefote 


it is not to be likened to the Caſe of Feoffees at the Com- 
mon Law. And altho' the Lord grants the Land over by 
Copy to another, all that is without Warrant, for notwith- 
ſtanding that, the Lord may make Admittance - according 
to the Surrender, and that ſhall be good, and he who is 


| 


? Game 27: b. admitted ſhall be (c) in by him who made the Surrender, 
Fiese Co. as it was reſolved in Taverner's Caſe next before: And there- 


8 35. 1 fore it was agreed pcr totam Curiam, if the Lord after ſuck 
en 503, Surrender grants the Land to Ceſftuy que uſe and a Stranger, 


pPeoſtea 25. the whole ſhall enure to the Cefuy que uſe ; or if he admits 
1 el. Mp. Cuy que uſe upon Condition, the (d) Condition is void, 


for after Admittance he is in by him who made the Sur- 

render. As if a Man deviſes a Term to FJ. S. and the Exe- 

cutors agree and aſſent that J. S. and J. N. ſhall have the 

$ Term, or that J. S. ſhall have it upon Condition, in theſe 

=» , Cafes J. K ſhall have the Term ſolely and abſolutely, for at- 
7 ter the Aſſent of the Executors he is in by the Deviſe. And it 
was ſaid, that it has been lately adjudged in Bunting's Caſe 

That where a Copyholder ſurrenders to the Ld. to the Uleo 


We) Poa gab. another for Life, (e) and the Lord admits him to hold to him 


and his Heirs, that yet he who is ſo admitted, has but an 
Eſtate for Life, for he is in after the Admittance by Force 
of the Surrender. As to the ſecond Objection it was an. 


(to Cora. ſwered and reſolved, That without ſpecial Cuſtom, for (f 


7 775 5-2 * Conſuetiido loci eff ſemper ob ſervanda, or other ſpecial Mat. 


Lars. ter which is in this Caſe, the Admittance ſhall enure (2) 
only to the Huſband for the Reaſons aforeſaid z wherefore 
» \ Judgment was given againſt the Plaintiff. 


ha 3 'Copybold Caſes., ts PART IV. | 
ment for divers Reaſons. 1, When. Alice Weſtwick ſurren. 
'der'd her Land to the Lord of the Manor to the Uſe or 
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PART IV. Copybold Caſes. as 
HE Caſe as it was found by ſpecial Verdict was to 18. 


A 4 „ 
\ 4 * oo... 
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of this Effect; J. Bunting the Pl's. Father, and Agnes A. M. 27828 BL. _ 
in ding ſhal — — between them 2 de 1. Lepingwel. 

the eſenti tempore; and afterwards 1 Decemb' anno Dom 1555, Moor 2 

W. the ſaid Apnes took to Huſband Thomas Trede, and after. 7” * 

pel wards 9 Full 1555, John Bunting libelled againſt the ſaid | as 


Agnes upon the ſaid Contract in the Court of Audience 
upon the Proceeding in which Libel, Decretum quit quod pred 
Agnes ſubiret matrimonium cum præfato Johanne Bunting, & 
inſuper pronunciatum, decretum & declaratum fuit dictum ma- 
trimonium fore nullum, Cc. And further it was adjudged, 


ch that the ſaid John and 4 14 ſhould entermarry, which they 
4 did, and had Iſſue the Plaintiff, the ſaid T. Twede then 


living, and afterwards John Bunting died; and it was fur- 


to ther found, that one Richard Bunting Father of the ſaid 
a Join was a Copyholder in Fee of the Land in which, Cc. 
el 


d of the Manor of Goldingtons in 8 in Eſſex, and 


the out of Court according to the Cuſtom of the Manor ſur- : 
A, render d by the Hands of the cuſtomary Tenants to the - 
W Lord of the Manor 'to the Uſe of Margaret his Wife and 

ch Robert his younger Son, and died, after whoſe Death the 


ſaid Surrender was preſented according to the Cuſtom, and 
thereupon the Lord of the Manor gave Admirtance, and 


m- granted Seiſin of the Land to Margaret and Robert, and to 
by the Heirs of Robert ; and Margaret died, and Robert ſurvi- 


ved, and ſurrender'd the Land to the Uſe of Emme his 

Wife, and died, Emme was admitted, Charles Bunting as 

Couſin and Heir of the ſaid Rich. Bunting, ſ. Son and 

Heir of John, Son and Heir of the ſaid Richard entred 

upon Emme, and the Def. as her Servant, and by her Com- 

mand re- enter d, upon which Re-entry the Pl. brought the 

Action: And in this Caſe 5 Points were adjudg'd. I. That 

altho* Twede then being de facto the Huſband of the ſaid 

Agnes was not party to the ſaid Suit, nor to the Sentence 

in the 1 Court which diſſolved the Marriage betwixt 

him and the ſaid Agnes, but the ſaid Agnes (4) only; yet (2) Moor 169, 

the Sentence againſt the Wife only being but declaratory, | 

was good, and ſhou'd bind the Huſband de facto, and for as 

much as the Conuſance of the Right of (b) Marriage be- ) can. 233; 

longs to the Eccleſiaſtical Court, and the ſame. Court has 

given Sentence in this Caſe, the Judges of our Law ought 

(drho' it be againſt the Reaſon of our Law) to give Faith (93. Ventr-43 

and (c) Credit to their Proceedings and Sentences, and to Cawdrie's Case 

think that their Proceedings are conſonant to the Law of holy H 32-7 C 
urch, for (d) cuilibet in ſua arte perito eſt credendum, and ſo (4) 185 22. 2 

have the Judges of our Law always done, as appears in 8 L 


1 (e) 2 % / 
15 34 H. 6. 14. b. 11 H. 7. 9. 4. b. 8 A. pl. So that it 2 Co. 18... 

ag that the Fl. vas (J) legitimate, ind no Beſtard, Cn" —— _ 
ore 2. When R. Bunting Copyholder ſurrender'd into the Hands 9 Co. 2 Y 


—— — —ͤ 


of the Ld. to the Uſe of the ſaid Marg. and Rob, without Li-, 


' \ 


_— * 2 I * ts * p 4 1 © *4 2 2 a 4 es _ — 
r * 2 
* = . 9 1 b 4 ” 4A 
G 4 * 1 * | as 


(Co. Lir- 59.b- mitation- of any (a) Eſtate, it was reſolved, that they had 
dart an Eſtate for Lives, for as well Eſtates as Deſceyr, 


- ſhall be directed by the Rules of the Law, as neceſſary 
Conſequents upon the Cuſtom, unleſs there is a ſpecial Cu- 


ſtom (which is always to be obſerv'd) within the Manor; 2 
theſe Words, fb: & ſuis, or fb: & aſſignatis, or ſuch like 
may by Cuſtom create an Eſtate of Inheritance. And i, 
was obſerved that the Eſtates in theſe Caſes limited upon 
Surrenders, are always annexed to Eſtate of him to whoſ, 
— Uſe the Surrender is made, and always the Surrender to the 
(5) co Lit. 59-b Lord is general () without Limitation of any Eſtate, * 
= 3. It was reſolved, That when the Lord made Admit. 
_— tance and deliver'd Seiſin to Margaret and Robert, and t, 
| Cad amen 28. bd "the Heirs of Robert, it was only an (c) Admittance to 
$ Co. 133-b. them for the Term of their Lives, the Reverſion over t 
2 . Nich. Bunting who made the Surrender, becauſe the Lord is 
Ser.. but an Inſtrument (d) in this Caſe, and when he has ad. 
4 . _ mitted according to the Effect of the Surrender, nothing 
. Car-205, remains in him but the Reverſion of the Eſtate in him who 
Ancea 27D» made the Surrender to diſpoſe of as he pleaſes according 
x Rolls 503) to the Cuſtom of the Manor; and thoſe who were admit. 
$ Co.63-Þ. ted for their Lives, were in (e) by him who made the Su. 
. x3 Co 3- render, which can't be if the Reverſion {hall be in the Lond, 
. 7 5. b. 4. Altho he who is admitted is in by him who made 
b. Moor 358. the Surrender, yet it was reſolved that a Man may ſurren- 
i l. der (as Robert r did in this Caſe) to the Uſe of his 
Bridgm. 51- _ Wife, becauſe the Huſband doth not make it immediately 
— 8 to the Wife but by two Means, ſ. by Surrender of the Hul 
_ - band to the Lord to the Uſe ot the Wife, and by Admit- 
_. | tance of the Lord to the Wife according to the Surrender, 
1 S. When Rich. Bunting made the Surrender out of Court, 
cr. lac. 403-(f) and died before it was preſented in Court, yet the Su- 
= - ED 09. »* render being preſented after his Death, according to the 
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3 Bulftr. 215 Cuſtom is good, but if it had not been preſented according 
2 to the Cuſtom, then the Surrender became of no Force 
99-2 Syd or Effect. So if the (g) Tenants by whoſe Hands the 

ils Surrender was made die, yet if it is upon good Proof prefent- 

it is good ai D in the Caſe of (h) Kite and Quin 


"4 


„19. HE (4) Caſe was, within the Manor of Chaldwarton in the 
p. 36. El. Down | County of South. there were divers cuſtomary Lan 
v Hopkins. and Tenements, and which by Cuſtom of the Manor fron 
er. Wiz, Time whereof, Cc. had been granted by Copy of Court Bl 
6; Wy | Roll of the ſame Manor, for one, two, or three Lire 
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Par IV. Copybold Cafes. 
"of which Manor Sir George Pawlet and Elizabeth his Wife, 
as in the Right of his Wife were ſeiſed, Cc. and at a Court 
'of the ſaid Manor, 4 & 5 Phil. & Mar. granted the Place 
where, Cc. being Parcel of the cuſtomary Tenements, Ce. 
to the ſaid Down durante viduitate ſua; and if this Grant 
was according to the Cuſtom of the Manor or not was the 
Queſtion: And it was adjudg'd that this Grant was within the 


Cuſtom, for every Grant (4) durante viduitate is an Eſtate (a) Lit. Sea. - 
for Life, as appears by Lit. 90. C 37 H.6. 27. 14 H. 8. 13. 4. 33% S b. 


Cc. but every Grant for Life is not durante viduitate, for 37 H. 6.26. _ 
Fitz. brief. 136. 


a general Eſtate for Life is larger and more beneficial than Br. Watte 10. 
durante viduitate. In Mich. 2 & 3 Eliz. Dyer 192. Iſſue Br. general 

was taken, whether the Cuſtom of a Manor was, that the 3 4. Berge. 
Wife of-every Copyholder ſhou'd have the Land after the ?l-59- Moor 38 | 
Death df her Huſband for the Term of her Life; and it was . | 
given in Evidence that the Cuſtom was, that ſhe ſhould have 22 
(b) durante viduitate ſua, and it was ad judg d, that this Evi- G6) Dyer 19%-pl. — 
dence did not maintain the Cuſtom alledged before, be- Dod. pla. 0% 
cauſe it is a leſs Eſtate than Cuſtom pro terms vite was, . co. Ac, bs 


"I the Effect and Subſtance of Iſſues joined betwixt the : Rob 512. 


arties are to be proved preciſely: But in the princi l& Liz 135. 


Caſe it was reſolv'd, that the Cuſtom. is well purſued, be- 373. Godb. 28. 
cauſe the Eſtate granted was leſs (c) than the Cuſtom war- {5 fl. * 
ranted; And that agrees with the Reſolution before of the » Leon 56. Salk 
ſecond Point in Gravenor's Caſe. And in this Caſe it was (4% Co. 14.6, b. 
faid, that the Lord of a Manor may by (Cd) Word retain Nele. x58. B. 
one to be Steward of his Manor, and to hold the Courts z. 2 
thereof, as well as a (e) Baih may be, and that by Word, 22#- Godb. 145. 


and this Retainer ſhall ſerve till he is diſcharged, and there- Na 7% 


with agrees 8 Eliz. Dyer 248. | = 
*. | T i 10. 4. 5 
IN this Caſe 3 Points were reſolved. 1. That the Ld. ofa 20. 
1 Manor may retain one to be Steward of his Manor, Are Eliz. - \ 
and to keep his Courts by (g) Word, and this Retainer (lin 8. R. bl 
ſhall endure till he is diſcharged thereof, and this agrees {p*cial Verdia  * 
with the Opinion in Caſe next before. | C Dyer 24k. - 
2. That where a Copyholder of the Queen's Manor was died (3 
attainted of Felony, by which his Copyhold eſcheated, the ei. b. Crean 
Queen's Steward of the ſame Manor might (5) grant it 0- 722? $29 Gall 
yer ex officio without any ſpecial Warrant; for the Cuſtom of 227, 228. i 
the Manor warrants the Steward of the Manor for the Time ( Cu Eb 699%. . 5 
being to grant it, and the Cuſtom binds the Q. her Heirs —_— 
and Succeſſors: But altho' he may by the Law do it, yet his 
ty is before he. makes any Grant to inform the Lord 
treaſurer of England, Chancellor and Barons of the Ex- 
chequer or ſome of them, for his better Direction, and for 
the Queen's greater Profit in thoſe Caſes, | 


e, That the Er fade (7) ox Receiver has (9 Cr 


4 
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not Power to retain a Steward to hold the Queen's Courts: 
But: he ought (if ſuch voluntary Grants by him made u 

\ Efcheats or Forfeitures ſhall be good) to have Letters P;. 
tents of the Office of the Stewardſhip of the ſame Manor. 


21: A ND it was ſaid in this Caſe, That it was adjudged in 


Lady Holcroft's F C. B. in the Lady Julian Hilcroft's Caſe, that where one 
nes 36. Was generally retained by the Lord of a Manor by (4) 
Se. B. Word to be Steward of his Manor, and to keep his Courts 


r 
oy Ie that ſuch Steward might take (b) Surrenders of cuſto 


$27. 2 Leon-237s Tenements out of the Court; for till ſuch Steward is (c) di. 
Gord , charged, he is Steward of the Manor, as well by the Re. 
Gr Leo. 57: tainer Þy Word, as if he had a Grant thereof by Deed, 


x Roc 500. Co. HE Caſe was, That the Pl. late the Wife of a Copy- 


80. holder in Fee of a Manor in which by ſpecial Cuſtom 


1 — 


ſon. 

- CG) Moorgio, the Death of her Huſband : The Woman — an Aon 
e x Rolls of Debt for this 50 l. in B. R. And in this 

Da reſolved, That the Wife ſhou'd not have Dower (e) of 2 


22. Women were to be endowed, recovered Dower by Plaint 
re, in the Court of the Manor, and becauſe her Huſband died 
ſeiſed, ſhe recovered 50 l. Damages for the Profits from 


Cr. Eli 
— 'Y e, I. It vu 


239. 2 Bulſt.327- Copyhold, unleſs it be by ſpecial Cuſtom. 2, When a Wife 
#15 Co is to be endowed by Cuſtom of a CopyholJ, then ſhe hall 


Legs have all Incidents to Dower, and therefore in ſuch Caſe 


23 | 
75 + Rolls 529+ ſhe ſhall recover Damages by the Statute of . F Merton, 


li 32 


Cr. Car. 43- cap. 1. de viduis, fc. and therefore in the Caſe at Bar the 


inf. bo. Moor Recovery of Damages was lawful ; and altho* they exceed 


) Cr. El. 436: ) 4o f. yet they were well warranted by Law : which tuo 
bY Ana 22-2. Points well agree with the Reſolution before in (i) Brown 
Antea 22. b. and River's Coe 3. It was reſolved, That no Action of 
Debt lies for the ſaid Damages at Common Law, for upon 


„teen 410, ſuch dgment no Writ ot Error en falſe Judgment 


* lies, but the (1) Remedy is in the Court of the Manor, or 


Ci eo, in the Chancery, which is alſo conſonant to the Reſolu- 


2 Faux judg- tion in Brown's Caſe. And Fenner Juſtice ſaid, That he 


,* ment. Ae2 had ſeen a Record of 36 H. 8. where the Lord upon a Pe- 
2 tition to him, had for certain Errors in the Proceedings 


ee, reverſed ſuch Judgment given in his own Court; And up- 
Sense fe, on that, the Defendant ſhall have Audits querels 'to be ke 


: 1 V Hored to the Damages recovered againſt him. 


- HE aid Writ of Error was brought upon a Judgment 
P. 37 El. Hoe & . given in C. B. where the Caſe was ſuch; Henry Fer- 


3 1 ningham Eſq; was Lord of the Manor of Mutford in the 


— - a --- -- 
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Par IV. Copybold Caſes. ; 31 
four (4) or five Acres at the moſt, and conveyed to (.) Cr. Eliz. | | 

Malelk Mt of the ſaid Underwood by Ge aon 
according to the Cuſtom; and for Treſpaſs done in the 4 
Underwood, he brought the Action of. Treſpaſs againſt Hoe, + Y 
And it was adjudged in C. B. that Underwood growing u " 
on Parcel of the Manor might by Cuſtom be granted by | 
n Copy of Court Roll of the ſame Manor; And that Judg- 
e ment was affirmed in B. R. for it was there ſaid, That the 
aid (b) Underwood might be granted by Copy, becauſe it (5) Jenk. Cent: 
, grew upon Parcel of the Manor; alſo it is a Thing of Per- Moor 356 2 
5 petuity to which Cuſtom may extend, for after every felling, Lit. 58. | | 
. 4 


- 


. the Underwood grows again, ex ft:rpitibus. So it was re- ] 
- ſolved, that (c) Herbage, or any (4) Profit of any Parcel , Hen, A 
of the Manor, might by Cuſtom be granted by Copy: And 458. Jenk. Cent. 'J 
it was ſaid that a (e) Fair appendant to the Manor of CH) lenk. Cent. 
Oolenborn in the County of Somer ſet is granted by Copy of 274. 

the ſame Manor. And that well explaineth the Reſolu- © Amea 34 Þ. 
tion in Murrel's Caſe before, concerning the firſt of the Cr. EL 413. 


Pillars upon which every Copyhold ſtands, ſ. Cuſtom. The No 355; £0: 
to Caſe of theſe, | : > þ Co. Lit, 95 b. | 


T was adjudg'd that if a Copyhlod Eſtate is forfeited to the 24 
| Lord, or eſcheats, or otherwiſe comes to the Lord's Hands, + 19 El. 
it the Lord makes a Leaſe for Years, or for Life, or other Frenche's Cute. 
Eſtate by Deed, or without Deed, that this Land can- ne- "= 
yer after be (f_) regranted by Copy, for the Cuſtom is de- (1 Rolls 488. 5 
ſtroyed, becauſe during ſuch Eſtates, the Land was not 1 3591496» 
demiſed nor demiſable by Copy of Court Roll: So if the 449. Þycr 114- 
Lord makes a Feoffment in Fee thereof upon Condition, — ITN 
and afterwards enters for the Condition broke, yet it can 
never be regranted by Copy; But if the Lord keeps the 
Land in his Hands for a long Time, or lets it at Will, 
he, his Heirs or Aſſigns may well regrant it at his Pleaſure. 
So if the Interruption is wrongful, as if the Lord is diſſei- 
ſed, and the Diſſei ſor dies ſeiſed, or if the Land is reco- 
vered againſt the Lord by falſe Verdict, or erroneous Judg- 
ment, in theſe Caſes, till the Land is recovered, or the. 
Judgment reverſed by the Lord of the Manor, the Land 
was not demiſed, or demiſable, and yet after the Land is 
recontinued, it is grantable again by Copy; for Von valet 
(g) impedimentum quod de jure non fortine eff elum, & quod (g co. 1 
contre legem fit pro in fecto habetur : But if the Land ſo for- 3% b. | 
teited, or eſcheated before any new Grant made is exten- 
ded upon a Statut ecogniſance acknowledged Þy the * 

rd, or if the Wife of the Lord in a Writ of Dower has VV 
this Land aſſigned to her, altho' theſe Impediments are by (6) 2 Co. 7. 4. 0. 

in Law, yetin as much as the Interruptions are lawful, i 510. , 

the Lands can never after be granted by Copy. If a Copyholder 70, — 3 
Kcepts(b) a Leaſe for Years of the Lord of his Copyhold, the 37 nn - 
Rs Se. 'Copyhold : My 
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EET”. ' Copybold Cafes, PART NN 
== "© Copyholdis deftroyed for ever, and can never be granted 
| .,. again: If the Copyholder (#) takes a Leaſe for Yeats of the 
1 WW Manor, by that his Copyhold has not Continuance, as it 
Eliz. 7. Cr. Jac. was adjudged Fa ſch. 17 Elis. in 09 Hride's Caſe ; but in the 
r fame Cafe it was reſolved, That ſuch Leſſee might regrant 
W erf. the Copyhold again to whom he wou'd, for the Land was 
Mane. always demiſed or demiſable; And if a Copyhold is fur. 
n. render d tothe Leſſor of the Manor, or is forfeited to him, 


1 he or his Executors or, Aſſigns may well regrant it: And 
—_ if a Copyhold eſcheats to the Lord, and he aliens the Mx. Wt 
_ _ nor by Fine, Feoffment, or otherwiſe, his Alienee may t 
E. regrant the Land by Copy, for it was always demiſed or 4 
—_ demiſable : And by theſe Reſolutions you will better un- 4 
Aeerſtand the general 3 in Murrel's Caſe before, con-. 
3 1 cerning the ſecond of the Pillars of a Copyhold, /. (c) de- J 
fer miſed and demiſable from Time whereof, &c. f 
| 25. H E Caſe was, that a Copyholder of certain Tenementy a 
A . called Collins Parcel of the Manor, &c. in Pleading al. th 
=. zoodeinB.R. ledged Quod infra Maner pred' talis habetur, necnon à toto ten- 1 
: Pore cujus conirarii memoria hominum non exiſtit, habeba- 1 
F Ireuůr con ſuetudo, (viz.) quod quilibet tenentes pred' tenementorun ul 
WL. : * vocal Collins, had uſed to have Common in ſuch a Place the 

| | Parcel of the ſaid Manor; And if the Cuſtom might be 
= cc alledged within the Manor and applied but to one ſin- . 
i Ile Copyhold was demurr'd in Law. And it was adjudged, Lo 
(56 Co. co. b. that ſuch (4) Cuſtom, as well for the Form as for the | 
| en 5 Matter of it, was good: For firſt, the Copyholder in x 
Fh. 353. his own Name can't (I) preſcribe, for the Weakneſs and K 
= 18 . Baſeneſs of his Eſtate; but if he will preſcribe, he ought 5 ü 
* ob. 86. Er. to reſcribe in the Name of the Lord of the Manor, . 116 
liz. 35%. 390. to fay, That the Lord of the Manor and all his Anceſtor, Wi. ; 
sCo.60.d. and all thoſe whoſe Eftate he has, have had Common in F 


* ſuch a Place for him and his Tenants at Will, &. as ap- 

pears in 22 H. 6. 51. 4. Cc. and that ſhall ſerve when the 

Copyholder claims Common or other Profit in the Soil 

. of a Stranger: But when the Copyholder claims Common 

es, pla. or other Profit in the Lord's Soil, then he can't (c) pre- 

30: Moor 461. ſcribe in the Name of the Lord; For the Lord can't pre- 

: * ſcribe to have Common or other Profit in his own Soil; 

burt then the Copyholder, foraſmuch as he can't preſcribe, 

neither in his own Name, nor in the Lord's Name, he muſt 

of Neceſſity alledge, that within the Manor is ſuch a Cuſtom as 

in the Caſe at Bar: And as when the Copyhòſder claims 

Common or other Profit in the Soil of the Lord, he ought to 

| claim ir by Cuſtom of the Manor; ſo when he claims it in 

1 the Land of ano. which is not Parcel of the Manor, he can t 

neh 286, claim it by the Cuſtom of the Manor, for the Cuſtom is, (uid. 

e maner vai lulu, Oc anf, and there, he ci 
TS. $7 app 
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rebel Cafes, 32 
apply it, or by Force thereof claim any Thing out of the 
Manor, as was done 21 Elis. (a) Dyer, and therefore there () Dyer 363. pl 
ir was clearly miſpleaded ; but _— Caſe he ought to 1 1. 11. 
ſcribe in the Name of the Lor 5 — 
Noa, a good (b) Difference between Preſcription which to) Hob. 286; 
is Perſonal, and is always made in the Name of a Perſon 4 2 AE 4 
certain and his Anceſtors, or thoſe whoſe Eſtate he has, Lit. 115 b 1 
and Cuſtom which is local and alledged in no Perſon, but 4 
that within a Manor, Cc. is ſuch Cuſtom, and that ſerves 
for them who can't preſcribe in their own Name, nor in 
the Name of any Perſon certain, as Inhabitants of a Town, 
Cr. as appears in 15 E. 4. 29. 40 Af. — 2 Mar. Br. 
Preſcription 100. 6 E. 6. Dyer 71. Alſo Allegation of a Cu- 
ſtom mall ſerve when it is referred to a Thing inſenſible, 
. that all ſuch Lands Cc. are deviſable, or the like. Vĩide 
40 Aſ. 41. Cc. And becauſe in the Caſe at Bar the Cuſtom | 
might have a lawful Beginning, ſ. That one Copyholder 
only ſhould have Common, or Eftovers, or other Profit in 


4 t Þ a, ez 
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ae Land of the Lord, and that in many Manors, ſome Co- 
( pyholders had Common in one Waſt of the Manor, and 
chers in another ſeverally, fo that the Cuſtom cannot be 
” Moplicd to all; And becauſe all the other Copyholders may 
„e determined or extinct; for theſe Reaſons 'twas adjudg 
x that the Cuſtom was well alledged in the Caſe at Bar, as 
well for the Manner as for the Matter; And ſuch Cuſtom 
1 for one Copyholder to have Common of Eſtovers in the 
b Lord's Wood, Parcel of the Manor whereof the Copyhold was | 
x eld, was adjudged to be good. Paſch. 10 Eliz. as it was | 
1 aid in this Caſe. Vide 21 E. 3. 34. 1 — 1 of 114. 1 
be 5 E. 6, Dyer 70, 71. And becauſe it has been often ſaid Aj 
| _ at the Cuſtom of the Manor is the Soul and 
„ed the Copyholders, it was neceſſary in my Opinion to 
15 Al this Caſe, to ſhew how he ſhall alledge the Cuſtom, 


nd when and how he ſhall preſcribe. 
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MITTON's Caſe. 
5 


UEEN Elizabeth by her Letters Patents under the 
Great Seal conſtituted and granted the Office of Clerk 

of the County Court, or Shire - Clerk of the County of So- 
mer ſet to Mitton, with all Fees, &c. for Term of his Life: 
And afterw. the Q. conſtituted Arthur Hopton, Eſq; Sheriff 
of the ſame County, who interrupted Mztton,claiming that 
which was mention'd to be granted to Mitton to be incident 
to his Office of Sheriff, and thereupon he appointed a Clerk 
himſelf of the County Court: Mztton thereupon complained 
to the Lords of the Council, who referred the Conſideration 


6 £ : / - of the Validity of the Grant of the ſaid Office to the two 


 -C. Juſtices Wray & Anderſon, before whom the Matter was 
often debated; And Mitton's Council argued, that the Grant 


” "(49 Co. 119.2. Of the ſaid Office was good in Law for divers Reaſons. 1. Be- 
34:5 gg b. cauſe the County Court is the Q's. Court, and in it as to all 
Actions and Proceedings by Jufticies, or other Writ, or by 


Plaint, the Suitors are Judges, and the Sheriff but Mini- 
| er, and as to Utlagaries, the (4) Coroners are Judges; 
and in Proof thereof 6 E. 4. 3.b. 7 we 23: 4. 39 H. 6. 
5. 4. 26 A. 45. were cited, and therefore it was conclu- 
, that the Queen might in her own Court appoint a 
County Clerk to enter the Judgments and Proceedings in 
the ſame Court. 2. That Arthur Hopton (who was made 
Sheriff after the Patent) could not avoid it, and principally 
for as much as the Sheriff has his Office but at the Will of 


" 15 Hard. 3. the Queen, which Office ſhe might at her Pleaſure determine 


in Part or in all, and the Queen has granted the ſaid Of. 
-  fice of Shire Clerk to Mitton for Term of his Life, and 
therefore the ſaid Sheriff ſhould not avoid it. 3. Mitton's Coun- 
eil emed 2 or 3 (0 Precedents, by which it appear ddt 
— a 1 


* bo — — 


: % * "4 


EN Mrrtox's Cori 3? 
and after-z and that was the Subſtance all which was 
Aid for the Maintenacce of all the faid Letters Patents: 
And after many Arguments (becauſe the Caſe concern d the 
5 Validity of the Queen's Grant) the two Chief Juſtices had 
Conference with the other Juſtices, and upon Conſideration” © © 
lad of the Letters Patents, and of all that was ſaid in Main- 
tenance of them, it was Teſolv'd by all the Juſtices nallo 20". 
tontradicents aut reluftente, That the ſaid Letters Patentes 
were void in Law; and the Reaſons and Cauſes of their 
Reſolution were, 1. That the Office of (4) à Sheriff is an ( Dit 
ancient Ofie, which has had Continuance long before the pff N. 
Conqueſt, and is an Office of great Truſt and Authority; - 5- -* © * 
for the 18 commits to him * cuſtodian Conitatur, the Cu- C8 4c _ 
body and Guard of the County; And when che King 1. 168-x Dl. 
appoints a Sheriff durante bene placito, altho he may deter- Wer. f. Y 
mine his Offi e (H) at * eaſure, yet he can't determine it (h tel. 44,” 42 


in (c) Part, as in one Town, or Hundred, or any other rv. 3- P. 
Part, nor abridg the Sheriff of any Thing incident, * 2 


appartenant to his Office, for the Office is intire, and ſ oo 


.ought to continue in its Intierty without any Fraction or _ 
Diminution, unleſs it be by Act of Parliament, or that the ü 
King makes ſome Town Cc. a County of itſelf, and appoints 2 
4 Meriff and all Things incident to a Sheriff within the ſame | 
Town; but can't determine the Office of Sheriff, or any 
Part without making a new Sheriff, ſ. for the Execution - 
and Adminiſtration of Juſtice. And it was refolv'd; that _ 
the County Court, and the entring of all the Proceedings ; \4 
in it are incident to the Office of (d) Sheriff, and therefore 92 211 2 
can't by Letters Patents be divided from it: And altho 3 Ventr. 26 | 
the ſaid Grant has been made to Mitton when the Office! of 9& 248+ | i 
Sheriff was void, yet it had been void, and when the Queen = 
las appointed a Sheriff, he ſhall avoid it. And fo it was ſaid 
it was adjudged in Scrogge's Caſe in the Beginning of tbe 
Reign of Queen Elizabeth where the Caſe was; That ten. vide this Cale 
fore 8 of the Office of Chief —— of he Common Der a El- 72 ol 
Heat, Queen Mary granted (e) the e of the Exigenter Ce): ver. 2% 
of London to Ser —— it was held void, becauſe N wb Tr 
ineident to the Office of Chief Juſtice of the Common' Pleas, Noy 31. 
Which the Queen could not have, and the next C. J. | 
avoid it. And as to the firſt Objection it was anſwer'd, : 
That in all Writs directed to Sheri concerning the Counry '"o——e©— 
Court, the King faith, In Omitatu tro; And in all Rn Rs | 
of Exigents made by him he faith, 4d Camila ; 
tenturs, c. And the Stile of the Court proves it alſo: And i \ 
by the- Statute of 33 H. 8. cap. 13. it is provided by the K. 9 
the Lords _—_—_ and Temporal, and the Commons in Parl. 


Ambien, L bet the Sheriff of 5 County of Denbigh, ſhalt 20 
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irre Oe. 
dis Fhire Court at the Shire Hall in the ſaid\ County, Oc. by 
= which (as by many other Parliaments) ir appears, that the 
% County or Shire Court is the Court of the Sheriff, 


= cho the Suitors be there Judges in ſome Caſes, yet von ſe. 
1 , r that the Court doth not belong to the Sheriff, for in 
©. A à Court Baron (2) the Suitors are judges, and yer the 
Feed. Court belongs to the Lord of the Manor. As to the fe. 
FH Oe 3 045.9; cond Objection that is anſwered before, becauſe the Coun 


Godb. 49. Fo Court is incident to the Office of Sheriff, as the (b) Sheri 
. Tae. turn is. As to 3 Objection it was anſwered, Quod (e) 
loft 2665 udicandum oft legibus, non exemplis. But for a general An. 


3 2 . ſwer to all the faid Objedtions, and all others which may 
1 


3 . 5 n to Sheriffs, who are great and ancient Officers and Mini- 
4 Ir: Court Ba-. ice, if ſuch Grants ſhou'd be of Validity, for 
, ſuch, as well the entring of all Proceedings in the ſame 


, ad Onnitatum meum S. (ci „ die Lune, Cc. tenend'. And in 
all Writs to remove any Plea out of the County into the 
2s co. 11. b. Common Pleas, the King calls the County Court the (e) 


1 C. con 184. yet the Sheriff (F) ſhould anſwer for them as immediate Of- 
s H. 7. 2b. 
4 Clerks under him in his Country Court, for whom he {hall 
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» Rep- 121. be made, it was ſaid, that great Inconvenience would enſue 
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wn in Fleetffreet it was. reſolv'd by Popham and Anderſon 
Chief Juſtices, and all the Juſtices of Englend, That the 


- 


Cuſtody of the (4) Goals: of the C unties, of Right delongs 


and is annexed and incident by the Laiv to the Office of F. 
Sheriffs, and that well appears by the Judgment in Parl. 75-3 C. . 
anno 14 E. 3. cap. 10. by which it is ordained and enacted, N er RT" h; 
That all Goals of Counties ſhall be rejoined to Sheriffs, and Raym. 423, 468, 
the Sheriffs ſhall have the Cuſtody of the ſame Goals, as be- 


fore Time they were wont to have; and that they ſhall 
put in ſuch Keepers for 72 they. will anſwer. Upon 
which it was reſolved by all the Joſti 

of the Cuſtodies of the of Counties, (now lately, ei- 
ther by King H. S. or after granted to ſundry Perſons) were 


utterly void : And foraſmuch as the Cuſtody of them belongs 


to the Office of Sheriff, who being immediate Officer to 


the King's Courts ſhall anſwer for Eſca and ſhall be- 


ſubject to Amercements if he has not the Body in Court 
upon Proceſs directed to him, Ce. it is Reaſon that he 
ſhall put in ſuch Keepers'of the ſaid Goals for whom he 
will anſwer, according to the Purview of the ſaid Act of 


14 E. 3. and therefore it wou'd be againſt all Reaſon, that T 
- he ſhou'd anſwer for Eſcapes out of the, ſaid Goals, and 
that he ſhou'd be ſubject to Amercements for not having, 


the Bodies of Priſoners, &c. and yet another fhou'd have 
the Keeping and Cuſtody of the Goal: Which Reſolution 


, agrees in Reaſon with the ſaid Reſolution in Miiton's Caſe; 


and thereſpre I have added it in this Place. 


( 


hr Benefit and Avail. Mich. PEN Elis. ut Serjeant's 


ces, that the Grants 


(a) Mich: 30 & 
ers. 2 Roll. | 
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1 22... BezQUN's caſe. 

1 2 Ge xx, 16, f: H Cate between Fitter Plaintiff, and Bozown. and 
1 3 * as. $ etendants, as it was found by ſpecial Verdidt 
1 3 ortion of Tithes in res 


6 
$ was a ReSory 'preſentible, and alt the other Tithes in 
1 Baugbem were Parcel of the Redtory, ys. which was 
_ | r of Wendling within the 
3 fame County; of which Rectory of Longham n Elisa. 
EE  . beth was ſeiſed in her Demefn as of Fee in Right of her 
—_— Crown; And by her Letters Patents bearing Date 26 J. 
> nutri anno. 12 Elia. Ex gratia ſpeciali, certa ſcientia, & 

8 mero motu granted to Nicafus Yerteſworth and Bartholomew 
Brockesby and to their Heirs, Totam illam portionem decima- 
rum & garbarum ſuarum in Long bam in Com Nor f. cum am- 


3 34 
MNonfoll, appertaining tothe Rectory of Gre ſenhall, which 


« tunc vel nuper in occupation 
— ranted by — ſaid — 
1 5 0 rce and Effect againſt the Queen, her Heirs and 
1 Succefſors , Non obtante male nominando, vel male recitands 
. — decimar & aliorum præmiſſor; Et non obſtanie 
_ aliquibus alits defethis in non nominando, vel male recitando, 
vel non nominandb alicujus ienentis — occupatortis, And it 
_ was further found by 
—_: . never had any Tithes in Longbam in his Occupation ; And 
A : if all the Parry — rey W f — — of — ſaid ReQory of 
Lyigham ho $ by t ers Patents or not was 
the Queſtion: In this Caſe were moved; 1. Whe- 
ther the laſt-Words, ſ. in the Occupation of J. C ſhou d 


ans Corbet ; and fur- 
atents, that they ſhou'd 


der tg the firſt Words, J. tor I portion! decimar” & gare 
3 1 3 


ing - Bench. 


ö 4 _ nibgs aliis decumis ſuis quibuſcunque in Longham in ditto C 


Jurors, hat the ſaid John Corbet 


| 
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Fri Bofoun's Cafe! 
1 in Linghem in diftd C 
ords, .f. c omuibus alits decims 
totem lam portionem decimarum 
ik the Tithes which were Parcel 


. 2. When the Queen 
r in Long- 


_—_ decimarum, were ſo certain, that the laſt Words 
i 


Words void. 4. If the Non obſtante thall ſupply the Defect 
of the miſtaking of the Farmer. As to the it was re- 
ſolyd by Sir Chriſfopber Wray Chief Juſtice, Sir Thomas 


ef. or only to the latter 


the Rectory of - 
Longhams ſhou d paſs. 3. If the ſaid firſt Words, totam illam 


ng falſe, ſhou'd not make the Grant, but the ſuperfluous 


Gawdy & totam Curiam, that the laſt Words refer to the 


whole Sentence: 1. Becauſe the Words are, totam illam por- 
tiontm decimarum & garbarum ſuarum Cc. ſo that this Pro- 


noun (illam) ſhe s plainly that there ought to be Words 
ſabſequent to explain and reduce into (4) Certainty what ( 


Portion by the Queen's Intent ſhall be granted, ſ. that which 
was in the Occupation of John Corbet, and therefore this 
Pronoun (illam) is not fatisfied till it's come to the full End 
of the Sentence. 2. This Conjunction, cum omnbns alits 
8 Cc. couples the latter Words to the former, 
and makes the Words ſubſequent refer to the whole Sen- 

tence. If the firſt Words wou'd convey all the Tithes 
of the faid Rectory, then the Addition of the Occupation 
of John Corbet to the ſubſequent Words wou'd be vain and 


cro. Car : 


7 % - 


/ 


1 «4 


nugatory 3 Et (b) maledifte expoſitio off que corrumppit ter, (8) + G as , *- 
| [v4 that t 


As to the ſecond Queſtion, -it was reſo 


(e 
di 
in the Caſe at Bar the Queen had not any Portion of 
Tithes in groſs, but all were Parcel of the Rectory: And al- 
tho the Queen's Grant is, Ex gratia ſpeciali, certa ſcientia, 
mere motu, yet that will not extend the Queen's Grant 
againſt her Intent and Meaning expreſſed in her Grant, 
not by any ftrained Conſtruction make any Thing paſs a- 


gainſt the apt and proper 0x0 ge at leaſt the com- 


mon and uſual” Intendment of the Words of her Grant, 

and as well the proper and apt Signification, as the uſual 

Intendment of a Portion of Tithes, is of Tithes in Nat 
1 


: ithes 
Pucel of the Rectory in the Caſe ar Bar ſhall 2 And 
am 


em 5 — nor ; 
' he never had any Part, without Queſtion nothing ſhall paſsfo# 
the Incertainty, if it was in . 
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3 Keb. 413. 


225. 
118. Godb. 
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his Word IG * 
(e) (portio) properly fignifies a Part or Portion in | groſs 194, owe. © © 
vided, and not Parcel of the ReQory of Longham, and ( ante nn OY 


2 Roll. Rep. 


423. 
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19: ere 
when A Clauſe of Non 


obtante-ihall make the Queen's 


. * mn Law cant. wt N oo cog. make a Grant, 


3 the Grant, but the Common 
© (b) Hob. 229. 
2 Kol. Rep. 359- 


dar H.. 1. 


e. happen to the Plaintiff, by ſuch great Delay, and therefore 
1 the Non olhfante can t avail, when by the Common Lay 
=_ rhe King cant grant it for the Reaſon aforeſaid, as it is 


_— . for Life, or for Years, he has the Reverſion in him which 
1 he may lawfully grant; But the Law requires that the King 
_ in this Caſe be not deceived in his Eſtate, /. to grant the 


Rel. 199 And therefore when he (d) grants the Land, notwithſtand- 
CS Roa, Cord or. otherwiſe, or if he grants the Land, (F) and fur- 
a ther grants the Reverſion of it dependant or expectant u 
= _.... - on any Eſtate for Life or for Years, in both theſe Cites 
=— , the Grant is good; Firſt, becauſe it ſtands with the Reaſon 
book the Common Law, ſ. that the King be not deceived in 


. - Leaſe in Poſſeſſion be good or not; and if the King recites 
it, and grants the Reverſion, and afterwards it ſhou'd be 
determined by Judgment in Law that the Leaſe was void, 
the Grant will be void alſo, which often trenches to the 
Diſenheriſon of the Patentee, which Hazard is avoided 


bsp this Reſolution. 3. Admitting that all the Leaſes be 
—_ good, if they all ought to be recited, or otherwiſe the Lei- 
I ters Patents ſhou'd be void: 1. It wou'd be great Danger 
—_ -. to the Patentee if he omits or miſrecites any of them. 2. 


= +. Greater Danger if any Leaſe be not enrolled : 3. Great 
= © Charge in Search for them, and greater Charge in Recital 
of them, which/in ſome Caſes draws the Letters Patents to 
=. © loch infinite Length, that they deſerve to be called Elephant 
wi; and all this Danger, Charge, and Prolixity is helped 


D buy chis Reſolution... 2. When the Words of the Grant are not 


- — -- - ſufficient ex ui ter mini to paſs the Thing granted, but the 
_ RD Grant is utterly void, there no Non olflante can make the 


Boerouner Cn Pr WI 
Lai in the Queen's: Caſe. As: to the laſt Point, cheſe 
ces/were taken and reſoly'd by the Court, ( 


Crant good, when not. 1. When the Queen by the Com. 


133 | when the Queen . the Common Law make 


e ruled in 39 H. 6. 39. 4. But when the King makes a Leaſe 
Az Poſſeſſion of the Land, where he has but the Reverſion: 


eee 00 chat it be in Leaſe for Life, or Years, of Re- 


bis Grant. 2: In ſome Caſe it may be doubtful whether che 


SGtant good: As in the Caſe at Bar, the K. grants 01am ill 
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Boos Coſt. .. © 
lone decimarum in Longbam, nuper in tenurs F. C. here 
. Addition of J. C. as has been ſaid, is of cb. a/c 
of che Grant, and becauſe J. C. never had any Portion 
there, the Grant is void ex v2 termini, and therefore Noon 
ante can't make it good: But in Caſe of Grant of Land 
ich is in Leaſe for Life, or for Years, there by the Grant | 
of the Land the Words are ſufficient.ex vi termini to make 
the Reverſion paſs ; but the Law requires that the Queen 
be not deceived in the Thing which ſhe grants, and that 
is ſupplied by the Non obfkante: And ſo the Caſe of the 
Reverſion which was ſtrongly urged of the Plaintiff's Pa 
is upon evident Reaſon * and reſolv'd.” Mill. Danze 
and Robert Snagge were of Council with the Plaintiff, and 
Godfrey and Cole with the Defendant, And the ſaid Let - 
ters Patents were not made good by the Statute of 18 Eliz. ; 
cap. 2. for they were Patents of (2) Concealments, and (0 Co. 7& bs 
therefore by expreſs Proviſo excepted out of the faid Act. — 
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Mich. 26 & 27 ELizanurus 


| Taru n Jon's make 3 Thivg appendant, 1 
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+ TYRRINGHAM'S Caſe. 


of an Houſe, 44 Acres of Land, 7 Acres of Meadow, and 
two Acres of Paſture i Titchmerſh in the County of Mor. 
thampion; to which Houfe, Land, Meadow and Paſture, 
he and all thoſe whoſe Eſtate he had, had uſed to have 
Common of Paſture for Oxen, Cows, and Heifers levant 


and couchant upon the Houſe, Land, Meadow, and Paſture, 


as well in 30 Acres of Land in the ſame Town, (whereof 


one John Pickering was then ſeiſed in Fee) as in 40 Acres 
of Land and Paſture in Titchmerſh aforeſaid (whereof one 
Boni face Pickering was then ſeiſed in Fee) as to the ſaid 


Houſe, Land, Meadow, and Paſture appertaining. And af- 
terwards the ſaid Boniface Pickering being ſeiſed as aforeſaid, 
of the ſaid 40 Acres, purchaſed to him and his Heirs the 
faid Houſe, 44 Acres of Land, 7 Acres of Meadow, and 
wo Acres of Paſture, to which, Cc. and ſo ſeiſed as well 


of the fajd 40 Acres in which, as of the ſaid Tenements, to 
- - which, Oc, demiſed the Houſe, Land, Meadow, and Pa- 
ture to which, Cc. to Pheſant, who put in two Cows into 
the ſaid 30 Acres to uſe the ſaid Common, and the ſaid 


Salmon who was Farmer of the ſaid John Pickering, with a 
little Dog, leviter & moliter drove out the ſaid Cows, and 
the ſaid Fheſent brought his Action of Treſpaſs for chaſing 
of his Cattel. In this Caſe divers Points were reſolv'd by 
Wray C J. Sir Thomas Gawly, & iotam Curiam. Fil, that 

unleſs the 


I and a= 


Thing which be appendant agrees in Qua 


ture to the Thing to which it ſhall be appendant; as 2 


Thing corporate can't beappendant to a Thing (a) corporate, 


or a Thing incorporate to 4 Thing incorparate, as it i 


. 


—_ 


IN Treſpaſs between Preſent Plaintiff, and Salmon De. 
1 fendant, the Caſe was ſuch; The. Tyrringham was ſeiſed 


r 1 4 
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/ 
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Meri Trazxmonuan's Cut. 


Thing which is appendant ought to agree with the Nature (0) . Li. 2. = 
1 — the Thing to which it is appendant, and a cas 


Leet can't be 
we of ſeveral 
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weld Grunge Caſe, Plocw.'Com. 168. «. b. But 4 
=. F 
Phing Ty 
4 „ 
inco te can't be appendant tc a 
. as Common of (b) Turbary can't be Ora, Dyer 75 pl. 44 Mö 
but to am Houſe, as it is held in 5 A. 9. for the! rote 23s. © 


be ſpent in an Houſe: 80 10 E. 3.5. (c) 2 CL 
— 2 to 4 Church or Chapel: for they 3 * 
| Natures, The Beginning of Common appen- 
dant by the ancient Law was in ſuch Manner; When a 
Lord (d) enfeoff d another of Arable Land, to hold of . | 
him in Soccage, i. e. (e) per ſervicium Soca, as every ſuch Te- us. 
nure at the Beginning (as Littleton ſaith) was, the Feoffee n 
ad manntenendum ſervicium Soce, ſhould have Common in 
the Lord's Waſts for his neceſſary Cattel which plowed 
und manured his Land, and that for two Reaſons. 1. Be- 
cauſe it was as it was then held, tacite implied in the Feoff- 

. for the Feoffee could not plough and manure his 
d without Cattel, and they could not be kept without 
Paſture, & per conſequens the Feoffee ſhou'd have (as a 
Thing and incident) - Common in the Lord's | 
Waſts and Land, and that appears, by the ancient Books ? 
in temp. E. 1. * Commun 24. & 17 E. 2, Common 23; & * 2.Inſt. 86. 
20 B. 3. Admca ſuroment 8. & 18 E. z. and by the Re ear-(f) 5 own 
fal of the Stature of Merton, () cap. 4. The 2 Reaſon? 3 Int, bfe, 
was for the Maintenance and Advancement of (3) Tilla ec) > Inſt. 36. © 
which is much reſpected and favoured in Law; So that: Brownlow 9 
ſuch Common appendant is of common Right, and com- 38 "= 


1) 4 H. 6. 13. 
to manure his Land, and all for the bettering and A * ** F 
vancement of Tillage, and with this Reſolution agree (1) (2 Br- Common 
37 H. 6. 34. 4. b. 2 Cu 26 (m) H. 8. 4. 4. a8 to this C Bi. Co . 
tter Point, and therefore it is againſt the Nature of Com- mon 1. 
mon Appendant, to be Appendant to Meadow or Paſture; 
und becauſe in the Caſe at Bar the Preſcription was to have 
Common Appendant from Time whereof, &r. to an Houf 
Meadow, and Paſture as well as to Arable Land, by which 
ie appears to the Court that there had been an Houſe, 
Meadow Paſture; from Time - whereof, rc. it was 
therefore roſolved, tis this Common was Appurtenagt 
and not Appendant. if a Man has had Common 
br C which ſerve for his Plough: Appendant to 
kis Land, and perhaps of late Time an Houſe is built upon 


\ 


\ 


3 Lit. 
* a 
3 


H 
122. As 2 
25, 


+ 0 


> ONES 
A Gs) Co. Lit. 4 -appendant to Land, and altho (4) terra dicitur 4 tere 


desert e 0 ; 
rer Wood, as it is held in 6 E. 3. 42. but no Incongruity ap 


ier, which, &c. this Common ſhall be (e) apportioned, and x 
* — 2f- 3 Mall have Common pro rata. And where it was objoden 


. 
<F c 


? | pendant to Part of the Land, but intirely to the whole: Allo 
med, and that can't be when the Com. himſelf has purchaſed 
Ns; refoly'd, That as to the 1ſt, the Preſcrip, ought to be ſpeci 1 


1 
1 t 4 ky 
* 
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©. © Texnincnants Coſt. PART NN 


the Original Cauſe of the Common, in this 
mon remains appendant, and thall be intended, in Reſped 
of the continual Uſage of the Common for Cattel leyan; 
and couchant upon ſuch Land, at the Beginning all was 4. 
' rable, but in Pleading he ought to preſcribe to have ir 


. 


urs vomcre 22 terra includes all, and altho' now 


it is Paſture or dow, yet it is Arable, id eff, may be 
loughed, alcho' it is not now in Tillage and plo * ; 
ut if he preſcribes to have it appendant to an Houſe, 
Meadow, or Paſture, then it appears of his own ſhewing 
as has been ſaid, Thar there has been always an Houſe, 
Meadow, and Paſture, and then he can't have Common 
. - as appendant to it, but ſach is Common appurtenant, A 
Man may preſcribe to have. Common appendant to his Mz 
nor, for all the Demeſns ſhall be intended Arable, or x 
leaſt ſhall be in Conſtruction of Law reddendo fnguls gui 
appendant-to ſuch Demeſns as are ancient Arabl e Land, and 
not to any Land newly plowed and improved to be Arahle | 
out of his Waſts and Moors Parcel of the Manor, and 
therewith agrees 5 ys og 2 a Man claims Com- 
mon appendant to his no ngruity, as in the 
Caſe at Bar appears of his on ſhewing. So Common maß 
be claimed to be appendant to a Carve of Land, and yet 
(b) a Carve of Land may contain Paſture, - Meadow, ind 


y. pears there, and it {hall be applied to that which 


with the Nature and lity of a Common appendant. 
2. It was reſolv'd that Common appendant may be appor- 

. tioned for two Reaſons: 1. Becauſe it is of common Right, 
and therefore if the Commoner purchaſes Parcel of the Land 
in which, yet the Common ſhall be apportioned ; as if the 

Lord purchaſes Parcel of the Tenancy, the Rent ſhall be ap- 
portioned : So if A. has Common appendant to 20 Acres 
of Land, and enfeoffs B. of Part of the ſaid 20 Acres to 


Brownl, that the Preſcription fails in both the Caſes ; for in 

* Caſe he never had Common in Part of the Land only, but 
intirely in all; and it would be now a Prejudice to the Terre. 
Tenant if he ſhou'd have Common in the 3o Acres only forall 
the Cattel levant .and couchant wpon all the Tenements to 
which, &c. And in the latter Caſe, no Common was ever ap- 


in Afiſe of Common all the Texre-Tenants ought to be na- che R. 
Part of the Land. As to theſe Objections, it was anſwer'd and 
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—oreſcribe to have Common in the whole till ſuch a Day,  . 
and then to ſhew the Purchaſe of Part, and from that | 
:ne that he has put in his Cattel into the Reſidue pro 
rals portions ; as in the Caſes, when a- Corporation has Li- 
erties by Preſcription, / and within Time of Memory the 
tion is altered, there ought to be ſpecial Preſcrip- 
den: As to the ſecond Caſe, /. when Part of the Land to +-. 
which, c. is aliened, there every of them may preſcribe to 
have Common for Cattel levant and ceuchant upon his 
and in none of theſe Caſes no Prejudice accrues to 
the Tenant of the Land in which the Common is to be had, 
for he ſhall not be charged with more upon the Matter. 
un he was before the. Severance; and God forbid 
the. Law ſhould not be ſo, when Part of the Land to which, 
e is aliened ; for otherwiſe many Commons in England, 
(which God forbid) wou'd be annihilated and loſt: A 
it was agreed. that ſuch Common which is admeaſurable, 
ſhall remain after the Severance of Part of the Land to 
which, Cc. But in the Caſe at Bar, for as much as the 
Court reſolved, That the Common was appurtent and” not 
appendant, and ſo againſt common Right, it was adjudged, "9p _ 
hat by the ſaid Purchaſe (2) all the Common was extinct; (co. Lit. 122 . 
For in ſuch Caſe Common appurtenant can't be extinct in , —». 
Part, and be in eſſe for Part by the Ac of the Parties. And winch. a5. Hur. 
25 to the laſt Objection, it was anſwer'd-and reſolv'd, that 5% On = 
if upon the Matter the Common appendant ſhou'd be ap-482 1 
portioned, then the Terre-Tenant thou'd be only named Brownl. 2. 
dut of the Land charged with the Reſidue of the Common, MS 
as in Caſe where a Rent-charge is apportioned in Cafe ot. 
Deſcent, the Tenant of the Land ſhall be only named our 
of which the Reſidue of the Rent which remains iſſues. And 
it was ſaid, in this Caſe this Word (b) (pertinens) is Latin, ( Co. Liz. _ 
as well. for appurtenant as for appendant, and therefore ſub. 8 2 Inff. 
elle materia, and the Circumſtance of the Caſe ought to | 
lire& che Court to judge the Common to be appendant, HRS 
or appurtenant. - 3. It was reſolved, that (c) Unity of 9, Cro. EL $70. 
Polleſhon of the whole Land to which, Cc. and of the whole Pork fag. Owen 
Land, in which, Cc. makes Extinguiſhment of Common ap- 122;  Browl. 
pendant. againſt the Opinions 11 E. 3. Ommen (d) 11. 1j. 
. 21. 15 Af. 2. 20 E. 3 (e) Admeaſurement 8. The @ Ames 27-4: 
on of which Opinions was, becauſe the Land to which (J : ink. 86. 
the Common was claimed was ancient Land Hide and Gain, 
and lor Maintenance and Advancement of Tillage, but in as 
much as it was againſt a Rule in Law, ſ. when a Man has as 
ighand perdurable Eſtate as well in the Land as in the Rent, 
mmon, and other Profit iſſuing out of the ſame Land, there 
ne Rent, Common, and Profit is extinct, and therewith a- 
prees 24. E. 3. 25. 4. In this Caſe Wray C. J. ſaid, That Com- 
mon for Cauſe of Vicinage is not Common appendant, but 
in as much as it ought to be by Preſcription, from Time 
hereof, Cc. as Com. appendant oughr, it is in this Reſpect 
ſeſembled to Com. appendant, but Com. appurtenant and in 
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(Ca.Lir.321.b. grofs, may commence either at this (e) Day by Grant. 
8 1 ff Pletnpgen And Wray Chief Juſtice ke Laid, The 
- in Cafe of Common For Cauſe of Vieinage the one ta; 
—_ o encloſe (3) againſt t'other, for he who has ſuch — 
odor. Ge ble Put his Cattel in the Land of the other, but he ought to 
2.Co,5-4. b. put them in the Land where he has Common, and if they 
WER. 00-6. 10 into the other Land, they are excuſed of Treſpaſs, 
eaſon of the ancient Uſage which the Law allow; t 
avoid Suits which would ariſe, if Actions ſhou'd be brought 
for every ſuch Treſpaſs, when no — 4 or Encloſure 
is between the Commons, and therefore he ſaid, that one 
Ny maß encloſe againſt the other, for (c) — can ſa ce 
Ce) gen od. Ear. 5. It was reſolv'd without any Difficulty, that w 


EE 
4 : 7.13 14.4. 
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2. K. . did him Treſpaſs, the Defendant (d) with a little Dog 
C@) Poph. 162. might chaſe them out, and ſhou'd not be compelled to di- 
| 1 $66. ( firain them Damage feaſant. Note Reader, according to the 
_. ſaid Opinion of Wray CF. it was now lately adjudged in 
__ the King's Bench, between Smith Pl. and How and Redman 
3 Defts. where the Caſe was; That two Lords of two fe- 
E veral Manors have two Waſts adjoyning (Parcels of their 
De 4.06 Manors joyning) without Incloſure or Separation, and yet 
© 2 bp e Bounds o each Manor was wel! nown by certain 
nds and Marks, in which Waſts the Tenants of the 
© one Manor, and of the other, have reciprocally Com. for 
dcin Caſeof Vicinage ; in that Caſe one : — 4 
=. , 2222 tze other, and thereby utterly toll the Common for Caiſs 
F of Vicinage: Againſt which two Objections were made. 1, 
Becauſe it had been uſed by Preſcription from Time where- 
of, &*. che Beginning of which cannot be known, it wou'd 
Se hard now to break that which has had ſuch Continuance; 


3 . For as it is ſaid, Obtemperandum eff con ſuetudini rationabili 
1 ianquam legi, 2. Perhaps the Waſt of one was greater or 
. of greater Value than the other, and probably thoſe who 


have this Common in the greater, and therefore it wou d 

bdde now unreaſonable to do it. As to theſe it was anſwered 

and reſolved, That the Preſcription imports the reciprocal 

E QAQauſe in irſel, for Cauſe of Vicinage, and no other Cauſe 
=. ann be imagind; and foraſmuch as it is potivs an Excuſe of 
=. © Treſpaſs, when the Cattle of the Tenants of the one Manot 
= ſtray into the Waſt of the other Manor, than any certain 
1 | Inheritance; for it was refolv'd 1 That the Tenantsof 
4 | the one Manor could not put their Beaſts into the Waſts of the 
3 | other Manor, but they ſhould come there only by Eſcape, and 


C213 873;b. had the leſs at the Beginning gave (f) Recompence w 


|  .,_ thatthe Inclofore is only to prevent the Eſcape of the Cattle 

_ (which is a lawful Ad ;) for theſe Reaſons it was adjudg d 
„ ftthat the one might incloſe againſt the other, 

 (89Co-lite u Reader, ie is true that (Z) Agriculture and Tillageis 

* Ar e 5 Breath 
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nter Day, the Plaintiff's Cattel came into the Defendant's Land, and 


e) againſt ' 
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Rar I Traxiinconam's Caſe. 
greatly reſpected and favour'd as well by the Common Law, 
— the com. Aſſent of the King, Lords Spiritual and Tem- 


and all the Commons in many Parliaments. 1. The 
Common Law prefers Arable (4) 


therefore for its Dignity it ought to be named in a Precrpe 
before Meadow, dure Wood, or any other Soil; and it 
appears by the Statute 

veniences are introduc d by Subverſion or Converſion of 

ble Land to Paſture, tending to two deplorable Conſequences ; 
The firſt Inconvenience is the Increaſe of (c) IdTenefs, the (+ 
Root and Cauſe of all Miſchiefs, 2. Depopulation and De- 
creaſe of populous Towns, and Maintenance only of two or 
three Herdſmen, who keep Beaſts in lieu of great Numbers of 
firong and able Men. 3. Churches for want of Inhabitants 
run to Ruin and aredeſtroy'd. 4. The Service of God neg- 
leged. 5. Injury and Wrong done to Patrons and Curates. 

6, The Neferice of the Land for want of Men ſtrong and 
enurd to Labour againſt foreign Enemies weaken d and 
impair d. The (d) two Conſequences are: 1. 'Theſe Inconveni- Ca) 
ences tend to the great Diſpleaſure of God. 2. To the Sub- 
verſion of the Policy and good Government of the Land, 
and, all this by Decay of Agriculture, which is there ſaid to 

be one of the greateſt Commodities of this Realm, which 
one Act of Parliament as to this * may as a Figure in 
Arichmetiek, in the 3 Place ſtand for an Hundred: But I 
have obſery'd that moſt excellent Policy, and aſſured” 
Means to increaſe and advance Agrieulture, is to provide that 
Corn ſhall be of a reaſonable and competent Value; for 
make what Statutes you pleaſe, if the Plownew has not a 
competent Proſit for his exceſſive Labour and great Charge, 
he will not employ his Labour and Charge without & reaſona- 
ble Gyn: to ſupport himſelf and his poor Family. © 
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I. ID Kchard Vaux brought * Appeal of Burglary againſt Th 

R mas Brooke, and ecard, chat the. 5 Pa Doms 

manſionalem præd Richardi Vaux felonice & burgaliter fre 

c; The Defendant pleaded not guilty, and by a Jury of the 

nty of Bucks, which appear d this Term at the Bar he 

was convicted of the Felony and Burglary aforeſaid ; ag 

the Defendant's Council mov d in Arreſt of Judgment, that 

the Declaration was inſufficient, becauſe the ſaid Word buds 

ter was of no Signification, but the Declaration ought tobe by» 

. . or * and the Offence is called Burglary, 

- - , Burgulary, and not Burgale, for there wants an I between 

and 4 and in the latter Syllable / is inſerted in lieu of * 

Co. Lit. 123.b. hung lariter (4) oft vox artis, as felonice + nurdravit, (b) rah, 

(e) excammum, (d) warrantizare, (e) franlalmoign, (f) Frank 

124-2. Marriage, and ſeveral others which can't be expreſs d by uj 
Aae gl. Feriphraſis or Circumlocution; and this Word (Burglajũ 

or. 187, 307- deriv'd from theſe two Words Burgh and Laron, and ther- 

Amen fore Burglary or Burgulary is ſufficient, but not Burgale, fi 
6 1.4 that wants Senſe; and many Preſidents warrant burgularitertd 

Br. ae, be good, but none was found to warrant bwgeliter : And u. 
Br, Appeal 48. on this U Curia adviſare vult till next Term; aul 

Eee in the mean Time the Plaintiff dyd, and that was ſhewn to 

| Pork. 5 Ie the Court by the Defendant's Council as Amicus Curia, and 

> 3b made manifeſt by ſufficient Teſtimony ; and thereupon the 
= 1b Court was mov d, that foraſmuch as for this Felony and Bur- 
Fenk cl. 253. glary he was once convicted at the Suit of the Party, he could 
29H-6-27, 2 ever be charg'd with the ſame Offence at the Suit ot the K 
Co. 24-2, that he might be thereof diſcharg d, and upon that the Court 
; took Advice: And it was reſoly'd, that if the Declaration by 


10 Co 24. 2. (e) Co. Lit, 8, b o Co. ) [ b. Pref. C 
* " . .* . . . 
D . 4 (6) 7 1 94 I | 24. 4. * 10 Co 24. 4, Co. Lit. a1, (a) 
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Mar IV. Caſes of Appeals d Indiements, . © 1 "2M 
en ſufficient, then being convicted at the Suit of the Party, — 4 
& ſhould not -be again impeach d at the Suit of the King; ra WIC 
+ it was refolv'd, that the Declaration was inſufficient, a1 1 TY 
hereupon he was difcharg d: And in this Caſe upon the rx 

dence Mray Chief Juſtice ſaid, That if a Man has a Man- 
:n-Houſe, and he and his whole Family upon ſome Acci= _ 3 
lent are Part of the Night (3) out of the Houſe, and in the (% Mo. ct. 
\ean Time one comes and breaks the Houſe to commit Felo- _ —— 3 
y that this is Burglary, for tho' neither the Owner nor any Poph.. . Mi 
© his Family is in the Houſe, yer it is domus manfionalis ; 

und the Words of the Appeal or Indictment of Burglary are, - 

lm manfonalem pred” R. V. fregit, &c. And according 

this Opinion it was reſolv'd, Hill. 38 Regine Eliz. by For- 

bem Chief Juſtice, and all the Juſtices ; That where a Man has Pe.” 
(þ)two Houſes, and dwells ſometimes in the one and ſome- (5) Hales pl.Cor; 
imes in the other, and has a Family or Servants in both, and 55 = 661. 

in the Night when his Servants are out of the Houſe, the 

Houſe is broke by Thieves, that this is Burglary for the 

ſaid Reaſon which Wrey Chief Juſtice gaye. 2 


— 
— % 
. 


thefel (e) brought Appeal againſt Darly of Murther, the 2. | 

4 Def. ade not guilty, and was found guiltyof (4) Ho- 88 : 
micide, and had his Clergy : And afterwards was indicted of G Hal. pl. Cor. 
Murther, and thereupon arraign'd at the Suit of the Queen, Gr. E216 28. ' 
and he pleaded the former (e) Conviction in the Appeal at 455- Moor %%. 
the Suit of the Party; and it was adjudg'd a good Bar, and (e) 3 Int ö 
thereupon he was diſcharg'd, for it was a good Bar by the 
Common Law, and reftrain'd by no Statute, and the Reaſon a 5 
i becauſe a Man's Life ſhall not be (f) twice put in Jeopardy Y Poſtea 43. . 
for one and the ſame Offence. B 
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I the Afizes held at Suſſex 25 Febr anno 28 Elis. before 3. 
the Juſtices of Aﬀeſe H. Tong, W. Garland, and others sue. = 

were indidted, De eo quod pf ſexto Auguſti, anno 27 vi et ar- 3 th 

mic, videlicet gladiis, Cc. apud Lewes prædic ex malitiis ſus © . = 

frecogitatis in quendam Thomam Butcher, nuper de Lewes, Cc. 

Teoman, adtunc & ibidem in pace Dei & dictæ Dom Regine exiſt > 

mnſultum & affraiem fecerunt, & præd M. Garland cum uno | 

gladio de ferro & chaltbi ad valentiam quinque ſolidorum, quem 

em Willthelmus in manu ſus dextra adtunc & ibidem habrat & 

tenut, violenter & felonice, & ex palitia ſua præcqgitat a 

frefatum Thomam Butcher adtunc & ibidem percyſſit, Laus 

a Thome Butcher adtunc &. ibidem nnam Plagam more 


talem 


3 » i * 
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2 r Part Iy, 
talem ſuper facim ig T. Butcher, & aum pre? cledio ans 
r lhiora furan, vc fr 
=.  — Jeni ments fur vec thy Chin. Fred Henricus Tong cum 
4a alu gladio, or, (ut ſupra) T. Butcher A of op 
©. © () 1 Bulftr. 86. fercuſſit (a) & ferforavit, dans cidem T. Butcher adtunc C ibid 
| ene alam plagam mortalem circiter pettus uſq; ad ofa bung 
WW T. Butcher, latitudinss unins pollicit & dimid & profunds. 
tatis ſeptem pollicium, de quibus quidem plagis & vulnertbu fe 
br fide G. & H. T. in forma Welt price dat, dittu 
T. Butcher eodem fexto die Og „ anne 27 ſupred' apud Lewes 
| fred” in cum fred” inſtamer obnt, & pred Thomas Brewer grad 
| ſexto die Auguſti, anno 27 ſupradifto = Lewes prad in c 
Fiera ex malitia jus precogitats fuit felonice gre ns, abetien; 
"=P ocurens, confo ns, & auxilians Frafatos . & M. G. al 
Feloniam & murdrum prad in forma grad ſaciend' exequent 
S perpetrand contra face dicta Dom Regine corunam & digni- 
atem ſuam; &. fic juratores præd dicunt ſuper ſacramentum ſun 
94 fred' H. Z. M. G. & Tbemas Brewer prafai Thomam Butcher 
Fred ſextd dir Augufli, anno. 27 ſupradicto apud Lewes prei in 
* com pred” felonice & ex maliliit ſuzs precogrtat” modo 4 2 
pere it 


inter fecer & murderaverunt contra pacem, Oc 

* was mov d that this Indictment was inſufficient, becaufe mm 
| Ce pete 21. 2. flagam mortal (b) circiter Pethus, was altogether incertain, for 
2 paltr. 9 it might be in the Neck, or in the Arm, or in the Belly, and 
Ae Kep. 237. Inditments ought to expreſs in certain as well in what Part 
*Inſt- 313 the mortal Wound is, as the Depth and Breadth of it, that 
it may appear to the Court ro be mortal, and becauſe tis ſaid 
that he dy'd de vulneribus & plagis prad and one of them is 
incertainly alledged, it makes the Indictment inſufficient az 
' +, - - to all ; Ouod fuit conceſſwn per totam Curiam: And it was faid 
| that the Indictment ought to have been, that if the Party 
. did not dye ot the firſt Wound, that he dy'd' of the other 
Wound, and that is the common Courſe; Al quod now fui 
OTE. reſponſum : And im this Caſe it was held per totam Curiun, 

0 5 C6. 58%, that if upon an Affray the Conſtable and (c) others, in hi 
feat : Cene- 297+ Aſſiſtance; come to ſuppreſs the Aﬀray, and preſerve the Fer 
Ee andin executing their Office the Confiable or any of his Alf 


75 


lice prepenſe, becauſe he ſet himſelf 7 the Juſtice 
is Bailiffs or othet 
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Part IV. Cafes of Appeals and Indifimentis, i 
"Officers is kill'd in executing the Proceſs of the Law, or in 9 
ing their Duty, it is Murther; the ſame Law of a (Oe 5 
Watchman who is kill'd in thè Execution of his Office. f | 


ler was indicted and outlaw'd of Murthet, and the in- 4. 
ditment was, chat he ſtruck the Deceas'd in (b) Sniff parte T7 44 Lag. 
" ventris circa umbelicam, and it was reſoly'd per totem Curiam, (6) Cr. ac. 93. 

that the Indictment was certain enough, for in 3 | '; nn pke 33 
dbeniyir, was of itſelf certain and ſufficient, and theſe Words : Bulftr. 36. 

dircs umbelicam, which were uncertain, were abundant and | Re Ne zn 

ſuperfluous: But T9ng's Caſe before, was affirm'd to be good 3 Inft il. 

Law; for there was no Certainty before the (c) crrciter: But 
the Outlawry was revers'd for other Errors, and Walker was 

put to plead to the Indictment. q M60 


x A. . 
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io indentats capt” aud Baſnęſtote in com pred” 21 dit S — 

— c. — ow Falle gen uno 1 — 0 Dn” 

| Dow Regine in com pred” ſuper viſum corporis Edwardi Sevage TEAR: 

gen tune & ibidem mortut jacen, per ſacramentum Jacobi Serle, ! 

Gr. Ad inquirend qualiter & quomodo pred Edw' Savage ad © 4 

mortem ſuam devenit, qui dic ſuper 2 uum quod Facobus | 

Heydon de S. in com fred; Yeoman, T. M. N. A. and ſeveral 

others, querto die Auguſti anno 27 apud B. pred" in com prall“ 

area (d) boram decimam ante meridiem ejuſdem diei ex malitiis (d) 1 Bulſtn 833 

Juts precogitatts felonice ut felones ditle Domine Regine in dict 38 

Ede Savage ad tunc & ibidem in ſultum & Affraiam fecerunt, 

& quod prad Facobus Heydon cum quodam gladio, Anglice, a | | 
valor” quinque Solidor quem idem Jacobus in manu ſus " 

dextrs tenebat, adtunc & ibidem præfat Edwardum Savage fe- 1 

Tonice percuſſit, & didit cidem Edwardo adtunc & ibidem unam 1 

Aan mortalem ſuper ſniſtrumgenu igſus Edwardi totaliter ab- — 

Jerndens quoddam 0s prad genu f, E ns Beyoct the Pan | -v 

of the Knee, de que qudem plage. mortali idem Edw' Savage | _ 

languebat a pred' quarto die Auguſti ann 27 uff; ad decimuni ; Il 

nonum diem menfis Dtcembris anno 28, quo quidem decimo non 25 

die Detembr* idem Ed Savage ex mortali plaga fred apud Br ́ 


r TS CM. 


fred in com pred” obiat, et fc Furatores prad dic ſuper ſacrm 
= fury * 4M Jane“ Hoes 204. & fed g 
Nye fretichon Edwardum Savage felonice & ex malitis ſus pra- | | 
e interfecit &. murdrevit aaa. - 
AW | pe) | 
7 5 
0 | | 1 
het . D: 
40 


Duende, tus pred', nor (b) de com præd, and every Coroner of a Coun- 
N WO a 4 Co 3 


| 5 c 
a the Lord il The Caſe in Plowden's Commentaries, fol. 75 
5 : & be; fame Manner as this is, and it was ſaid, quod nimis (d) ſui. 


1) Oe 65. was in (e) face Dei & Domina Regina, (as the uſual Form, 


eee Erception was difallow'd by the Court, for this Conjundim 


{ | : * ' G) Lit. Rep. 68. (g) (felonice & ex malitia ſua præcogitata) firſt mention d, u- 


* * 1 * > + id _ n _ , 
X. 
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Regine coronam & dignitatem ſuam : Et ulteriig pred Jun 
ee ſuper ſacramentum ſrum fr ad dicunt quod T. A. W.M 
r. tempore feloniæ & Murdred' pred in forms rad fall (. 
liert ditto guario die Auguſt apud B. præd in cim pred any 
27 ſipradiłto circa boram dtcimam ante meridiam ejuſdem die 
felonice fuer pra ſentes cum gladits, c. tunc & ibidem anxil- 
antes, aſſiflentes, abcitantes, comfortantes & manutenentes ra 
acobum 1 ad feloniam & murdrum fred' faciend & pr. 
etrand' contre pacem ditie Domine Regine coronam & dignita. 
tem ſuam. And many Exceptions were taken againſt this In- 
-/- diftment: 1. Becauſe the Indictment was taken before J. $, 


85 Rolls for. coronatore in (a) com præd, and did not ſay coronatore comita- 


ty is a Coroner in every County of En but not of eye. 

| ry County; but non allacatur ; for the Court ſaid, that C. 

3 roner in the County, G. ſhall be in all reaſonable Intend. 
mament taken to be Coroner of the County, and that is proyd 
Cc) EN .I. 6 by the Writ de (c) coronatore eligendo, the Beginning of which 

| zs, Rex Vicecom, Cc. qua L. nuper unus coronatorum noſtrorm 
23 com tuo diem clauſit extremum, &c. And ſo it is taken in 


76. And Preſidents almoſt innumerable were ſhe wn in the 


r Jitas in jure reprobatur. 2. Exception was taken, becauſe it 
. ne ' was not nid at the ſaid Edward Savage who was kill 


and the Prefidents are) ſed non a{locatur, for thoſe are Words 
bat of Amplification of the Heinouſneſs of the AR, and not 
of Subſtance, and perhaps he was not in Peace, but fighti 

and breaking the Peace, and many Preſidents were likewiſe 
ſhewn in which thoſe Words were omitted. 3. Becauſe 'twas 


| ſaid, & dedit eidem Eqdw' adtunc & ibidem, &c. and did not fa 
72 Godb.65,65. felonice, nor ex ( f Y malitia ſus precogitata dedit, Cc, and this 


x Bulftr. 3 (C) couples the Sentences together, ſo that theſe Words 


ter to all the Verbs ſubſequent, or otherwiſe too much Repe. 
tition and TautoJogy wou d be made of the ſaid Words and 
many Preſidents were likewiſe ſhewn to ſuch Effect, and in 
the fame Form as this is, as to this Point; and theſe Words 
adtunc & ibid make this Point clear, for adtunc & ibid małe al 
to be done at one and the ſame Inſtant. The 1 - 
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as is always u | 


n, val in Indictmente, ſo that it may ap- lat 318. _ A 
Tear £0 che Court that the Wound was mortal j Hoc it was ou 0 41 
nor in body 


an{wer'd and reſoly'd 4. 55 Court, that it cou | = 
this Caſe, becauſe all the Pan of the Knee was (b) entirely (6) ing. 318. 
cut off; as if an Arm or (c) Leg is cut off, or if a Man FOES. 
beheaded, the Depth or Breadth of the Wound ſhall not be . 
ſhewn. The 5th Exception was, becauſe twas ſaid fempore 
felogia & (d) murdred' pred” whereas it ſhould be mwdri, and Godbs s5,44: 
this Exception was alſo diſallow'd, for tempore felonte præd (99 12, . 
had been ſufficient without faying murdred, and therefore the $2 
Addition. of that ſhall not make the Indictment inſyffcientt, 
foraſmuch as Murdredimn is a Word inſenſible and vain, fo „ 
that no Contrariety or Repugnancy appears, for (e) Surpluſ- (5 Co. 121 be 
age will not hurt but when it is repugnant or contrary. to 
—9 — precedent or ſubſequent. The 6th Exception was, -- 
becauſe the Wound was given the 4th Day of 4, g, and - = 
the Death was the 19th Day of December next enſuing, and 
the Indictment ſays. that pred' T. A. . A. Gr. tempore ſe- | 
lonis & murdred præd fact, ſcilicet 4 A or, elo nice u- 92 
grunt præſentes, Ic. ad feloniam & murdrum pred in forms * 1 
fred” faciend : To which it was ſaid by Gawdy the Queen's (f)Plowd.Com. 
Serjeant, and Pophams the Queen's Attorney, that the Death © 4 
has Relation to the Stroke, for if a Man non campos (g men- unn 
ti, ſtrikes himſelf, and afterwards: becomes * * mentit, © Co. e 
and dies, the Death ſhall have Relation to the Stroke, and 1041 r 
he ſhall forfeit nothing, as it is agreed in 22 E. 3. Corone 244. Cor. 10. b. 20,4. 
$9 (5) Stamford ſays, that the Appeal ſhall be brought wich- (0 2 Jnft. 3a 
in che Year after the Stroke, and not the Death, for when per ze ng d. 
the Death enſues, now in judgment of the Law the Felony 1 318, 3%. 
was committed the Day when the Wound was given, for the C. Pl. 16, 710 | 
Death is but quodammodo the Execution of the Felony ; but 6 
tots Cu ia in, Banco Regis againſt that; and they ſaid they had | 2 
often adjudg d Indictments inſufficient, when the Stroke is 1 
one Day, and the Death another, and the Jury concluded 
the Murther or Homicide to be committed the firſt Day; but 
they ſaid that in the Caſe at Bar the Indictment ſhould be © 
that the 8 OF abeitanies fuerunt præ ſentes, auxi- 1 
lame, Tc. ad feloniam & murdrum prad in forma red faci- 35 
end. Another Reaſon to maintain the Indictment was urg d, 3 
decauſe the Indictment N that was ſufficient () 1 Co. 16. b: 
enough, for the Office of the Jury is to find veritatem fait: * 2 Bulſt. 204, 3515 


- 


and che Office of the Judges is to declare eien iuris; 392.314 * 
aud becauſe they have found the whole Circumſt. and Truth of 8 Co. 55. a. 3 
the Fact, that without Queſtion the Law makes them Prin- 25% 353 35% 
Fs N g ö G2 . cipals, 155. b. 216. + ,, "i 
| | | ' 5% 2*Plowd. 414 .. 
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'\ ripdls, therefore altho'' they take upon themſelves alſo the 
> Office? of Judges, . to decide when ad at what Time the- 
bg? Fan was nd it all not make that vicious which 
they have found ſufficiently and certainly; for in all Caſes 

ET co 16. h when a (4) Ju Jury ry find the Matter committed to their Charge 
further conclude againſt Law, the Verdig is 


I good and the Concluſion ill: Moreover 'twas mov d in Mainte- 


—— a e — of the Indiftm. that the Indictm. againſt them was good, 
212. 12 — 25 in R 


legard it appears by the Indictment that they all of their 
epenſe, feloniouſly and as Felons made the Aſſault, 
tho' Heydon (Y only gave the Wound, yet it ap- 
by the Connection of all the Parts of the Indictment, 


y the Ton; junction, and by the Adverbs adtunc & rbidem, 
31ſt 136. chat they were preſent, Gr. And thereupon r Chiet 
Juſtice, Sir Thomas Gawdy, Shute, and Clench would Ye advi- 


led; and afterwards upon Conference had with the other 

| Juſtices, the ſaid Indictment, as to the ſaid 6th Exception, 

- Vide Cole'sCaſe. was held 5 and inſufficient as to the ſaid T. M. M. M, 
Pl. Com.fol-402, rc. for no Felony was committed till the Death, and none 


2 2 


1 8 8 2 Inſt 1b "5. hall be adjudg'd a Felonb Relation, which is but Ja Fiction 


N of the Law: And Wray C. J. faid, the common erience 


% 


3 Denn 


i > 
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ol the King's Bench was, and ſo was the Law whcboun ueſtion, 
that the Year to bring the Appeal thould be accounted from 


* | ( nt. 320. (4) the Death and not from the Stroke, againſt the Opinion 


Inſt. 53 ok (e) Stamford: But it was reſolv'd, that to conclude that 
3p hf 18. be committed the Murther the laſt Day was ſufficient, but the 
r. EL 1 19% v better Form is to conclude that he et the Murther 
A Cf) modo & forma ſuprad'. 2. That the ſaid Clauſe of pre- 
_ + ſent, aiding, Cc. was neceſſary, and without it the Indid- 
ment was inſufficient, for it ſhall not be maintain'd by Ar- 
'_ __gument or Implication, nor ſupply d by Intendment, and fo 
as to this ad and laſt Point it was reſolv'd in Milborn's Caſe, 
Paſch 1 Fac. Regis, in the King's Bench; and becauſe the % 
ym wanted the ſaid Clauſe, he and divers others were 


diſcharg d. 


6. (Cftborine ) Hume * ght Appeal of Murther againf Luke 
Bang u (Of: le of > Dexth of y H. her Huſband, and declar d 
(4) Cr: * 196. that the Def. 27 Septembris, gave the mortal Wound at Weet- 

* wood in com NT. and that the Huſb. the ſame Day of the 
Wound aforeſaid, Weftlibborn in eodem com obiit, & fe 
; Lucas Ogle * Weetwood præd modo & forma gre the 
faid A. H. felonice, &c. murdrevit ; and it was reſolvd that 
"the Declaration was repugnant and inſufficient, for as it 
cant be ſaid, that he murder'd him the firſt Day, as it 
LE: 33 . - was adjudg'd before in Heydon's Caſe, ſo it can't be ſaid that 
225 735. he 1 d him at the (i) Place where he was ſtruck, but 
* e E dy d. ; 
Hudſon 
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and Damages aſſeſs d to 200 Marks for the Aſfault, 
and Wounding, and 10 5. Coſts, and Judgment thereupon 
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PART IV. * Caſes of Appeals and Indifments. 43 
ſon brought Appeal of Maihem againſt Is and de- 43% 
JI tlar'd chat the Def. the 8th Day of Jan. 28 Elia. felo- 


* - ö * N F 
: . V3 * 
- 


Hill. 31 El. ing. R. 
Hudſon, v. Lee. 


nionſiy maihem d him in his Left Hand, Cr. The Defen- 1 Leon. $1. 318, 


ced, the Plaintiff brought an Action of Treſpaſs in the Com- Sl. MW 


won Pleas of Aſſault, Battery and Wounding, againſt the Def. 


tte ſame 8th Day of January, anno 28 aforeſaid, to which 


the Defendant pleaded not guilty, and was found pulley, 
ry 


iven'and Satisfaction acknowledged before the Appeal 
ght, and averr'd, that the Battery and Wounding 
in the ſaid Aion of Treſpaſs, and the ſaid Maihem, 


| whereof the Appeal is now brought, was all one and nog 
ſeveral : And it was mov d, that it was no Bar for two Rea- 

ſons. 1. Becauſe the Appeal of Maihem is of an higher Na- 
ture than the Action of Treſpaſs, for in the Appeal the 
Plaintiff declares that the Def. felonice maihem d him, vide 


40 A. 9. where the Plaintiff declares, that the Def. felonire 


2 ut Flo Dom Regis maihem'd him, and the Rule of theC 6 BrAppealy> 


eis, that a Recovery or Bar in any Action is a good Bar 


in another Action of an equal or inferiour Nature, byt not 

in an Action of a (b) ſuperiour Nature, as a Recovery or (425 Cao. b. 

Bar (c) in Aſſiſe is a good Bar in another Aſſiſe, 44 E. 3. 45. (-) Dol, pl "ON... 
pla 6, Y y Y 


9 H. 2. 23, &c. but not in (d) Mortdeuncefter, 5 Aſſ-'1. nor 


which does not touch the Maihem : and therefore it's ag 


in 22 . 82. That after the Plaintiff in the Appeal has re- 


. 


' 18 a Recovery or Bar in Mortdaunceſter, a Bar in a Writ of 


dant pleaded that heretofore and before the Appeal commen- Su 268 
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1. 


Right, (e) F. V. B. 5.30 Af. J. 11 E. 3. Entre 56, Oc. And a C 
Bar in an Action of el of () Goods taken away is no Bar 5 | 
in Appeal of Robbery, for the Appeal of Robbery is higher, 
as it is held in 2 R,3. 14 And this was mov d, admitting 
the Appeal was brought for the ſame thing for which the 
Action of Treſpaſs was brought: But 'twas further mov'd, — 
- that the Appeal is brought for the Maihem only, and there- | 
fore it is ſaid felonice, which can't be apply'd to Treſpaſs, f A ren > 


and the Action of Treſpaſs for the Battery and W or Br. 4. : 
6 


Dock. pla. Sy. 9 
Leon. 19, 319. 4 
cover d for the Maihem, (g) he may have an Adion of Treſ- enn, 


als for the Battery, whereby it appears, that the Appeal () 8 Co. 118. b. 


_ concerns the Maihem only: But it was reſolv d per totam; 


iam, that the (b) Bar was good, for in all Caſes when the Cr. 1a, 4bs 


= ſhall not be twice ſatisfy'd for one and the ſame Thing, Brid 
uta illud; (i) nemo debet bis 


u 
Les git bis in ipſ ; But in both theſ: ARions, f. of Appeal and 0 


intiff for a Wrong or Injury is only to recover Damages, 
niri pro uno deliflo, & (I) Drus 


x) 


2 Ventr. , Co. 
110. h 


Nord. 
$ Co. 1. 5. Hs -- 


Treſpaſs the Pl ſhall only recover Damages ( and it appears tO e. 2 


G 3 - 


Sad wn thin b bir n. 


2 . * 7 25 5 * 
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een, (#) Devurred ids oonfels'd, thät He hiaiſelf in the Action of 


Treſpaſs, which he 1 the Battery and Wounding, 


4 =_ 7 * beer d Damages fo Maihem, for Wounding in- 
-  -. . : clie&s/ the Mihem and and the Def. has averr'd, that 
the Woundingin the Afton of 'Treſpaſs, and the Maihem 
—_—— nt the Appeal were one: ſo altho e Appeal of Maihem 
1 3s an higher er Alto yer foraſmuch. as he ſhall therein only 
== recover Damages, hd Damages he has recover'd in the Action 
n of” Treſpaſs, it | chorefive reſoly'd, that the Bar in the 
. Caſe at Bar das good: And Wray Chief Iuſtice ſaĩd, that 
XX» ) Moor 268. ſo it was ( now ately adjudg'd j in this very Court, which 
4a Cs Record he bad ſeen, and it agreed with the Book in 41 Af. 16. 
1 and the Book 2 N. 3 good Law, for in the Appeal of 
= — Phinkf fra | 

t for his Life, and notfor any ges. 


. I ns feſolv d. per tot Kun That if Principal and Ac- 
aw Gary are, and the Principal (c is pardond, or has his 
1 bz * e Acceſſory can't be arraign'd ; for the "Maxim 6f 
2 we the [. is, ubs faGhuw nullum, ibi 5 ris e & ubz non eſt | 
8 42 got Prin e non! 5 eſſe Acctſſorius : Then before it appears, 


ere is 4 Principal, one can't be charg'd as Acceſſory, 
BF . 2971 or be calfd Principal, pal, before be is 5 roy'd and 
= os gd byt w, and that ought to be uy pp 5 
| \ Vent, dt oi | on Verlier or Confeſon, or by Gutlawry, for it is not ſuf- 
7 2 e. Keient that in rei veritate there was 2 Principal, unleſs it fo 
4 . —_ = by Ju a Ye dgment of che Law, and that is th e Reaſon that 
1 LR Car.$66,567. When rincipal is pardon'd, or takes his Clergy before 
Dent g9- WW Jo 1 that the Acceſſory ſhall never be arraign'd, for it 
; nt appear by Judgment of the Law that he was Principal, 
and the Acceptance of the Pardon, or praying of the Clergy 
is an Argument, but no Judgment in Law that he is 2 7 
But if the Principal after Attainder, is pardon d, or has his 
Clergy allow'd, there the Acceſſory ſhall be arraign'd, de. 


cauſe ir appears ; Judicially that he — Principal. 


FO OHV Gif Brother and Heir of N. Goff; br t Ap- 

iS DEN GH 2) Bro the ſaid R. G. againſt B e 

2 1 75d 1 aint Hoell David as Acceſſory before, and againſt 
— avid Bbotmas as Aoceſſory after q the Principal pleaded 
© = e not Sai, and by N, rut in the County of Mn iu, he 
* L * found guilty of Manſlaughrer, and not guiy 6f Mur⸗ 
+ ther, and had his CID, nd upo n this Matter, firſt it 

rr. * oy C.J pertar'Gor i B. K. that Fool Devil 
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the dan by the Defendant's Bar _ the Phintiff by his 


have Judgment againſt the. De- 
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. MW was diſcharg'd, becauſe he could not be acceſſory before the Po 
5 Fact in Caſe of (4) Manſlaughter, fot Manilaughter ought to ( wore 46; © © 
enſue upon a ſudden Debate ot Affray, for if it is premeditg- Hilevp!.Cor.2r7. * 2 
— tal it is () Murther. 2. It was reſolv d, that altho the (5) go. Li. 2%, - 3 
| Principal (c] was convicted by Verdict, yet foraſmuch as he 12 ne, 7 
* had his Clergy before Judgment, ſo that it don t appear ju- 31 Co. 35. 2. '"Y 
dicially, þ by judgment of the Law that he was a Principal, 1 ins 
theretore and for the Cauſes alledged in Syer's Caſe, it was | 
bir awarded, that both the Acceſſories, as well before as after 
he ſhould be diſcharged. The fame Law, if the Principal upon 
| his Arraignment confeſſes the Felony, and before Judgment 
& obtains z Pardon, or has his Clergy allow'd, the Acceſſory 
thereby is diſcharg d, Vide 2 E. 3. 27. 22 E. 3. Grone 260. 
of 7 H. 4. 16. 10 = 4.5 3 H.7. 1. b. & 3 H. 7. Conone 53. 
Je: And upon divers diſagreeing Opinions, you will underſtand - 
the ug as here it was adjudgd upon Conſideration ot all 
the Boo {up | | 2 
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2 Mam Faux at the Seſſions of Peace for the County ok 0. 

&f Noarthunb. held 27 Julii, anno 32 Elia. before the \Juſti-F=v pH. 

ef ces of Peace of the ſame County, was indicted of voluntary ;. . 
A | poyſoning of Nzcho/as Ridley, which Indictment was removd 
y, | into the King's Bench : And in Diſcharge thereof the ſaid "= 
4 Fur pleaded, That at another Time, ſc:l. 12 Agi anno. 

b ns, at Newcaſtle upon Tine in the County of Northumber- ” 

f. before the Juſtices of Aſſiſe of the ſame County the ſaid 


Vaux. was indicted 3 Quod cum Nich Ridley nuper de V. in com”. 

fred' Amig jam defunttus, per multos anno, ante obitum ſuuſm 

nußtus fuiſſet cuidam Margerete uxori cqus & nullum exitum habu- 

ih pred Will V aux nuper de K in com C. generof. ſubdole, caue, 

& liabolice intendens mortem, Venen ationem, & deſtruttionem 

itfus NVichalati, & Deum pre oculis non habens, 20 Decembris. | 

anne 28 Blia. apud M. prædict felonice, (a) voluntarie, & ex ( Cr. lac. 4. 

malitia ſas . fer ſuadebat eundem Nichol” recipere & bi. * 144 
uendam potum mixtum cum ꝓuadam (b) venend vocar G; Inſt. 8." 


at 


bere 
(e) tharades, affirmans & verificans eidem Nich 44 fred (r) Dam. 47, 
fotus fic mi xtus cum prad veneno vocal Cath non fu ini 
calus (Anglice poi ſon d) ſed quod per reception inde pred! Nick. 


S:. „ Ken d 


2 
” - 


A exit de corfore ditte Lye. wp tunc uxoris:ſug provi Z‚õ t e 

15 haberet, nat ione ciijus ſuidem ber ſugſfonit & inſſigalionit red I 

4 Nach' poſtea, fil. 16. Fanuarit annd ſupradifle apud T. ia cm 0.4. +. 
a M rad ne ſcicns prædid potum cum venens in forma preditt 1 
q {oe mixt, (d) fed fidem adbibent pradict perſuaffont dicti (ove 1” 
it illielmi rect pit 0 wit, per quod predittus Nicholaus 2 '.. =_— 
mediate poſt receptionem venent preditli per tres horas im- 

1 ö f recep er tres horas i. 

; er 9 G 4 E me diate a 
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.. mediate ſequent” languebat, & 


poſlea fred” 1 Jas aun 
+ 

Bt fic pred' Wil Vaux felonice & cx malitis ſus  precogitats 

as eus Fav, inte fecit, (b) e murdravit, contre pacem, Gr. Upon 

80 Nan which ot hoe the ſaid Vaux was . the 

fame Juſtices, and pleaded not guilty : And the Juror 

gave 2 ſpecial Verdict, and found, Quad prad Nich Ridley 


tharides od fred | 
Er 2 Nich' Ridley recepit pred' Cantb, ſed utrum, Gre. And 
1 thereupon Judgment was given by the ſaid Juſtices of Aſſiſe in 
this Manner; Super quo vifs, & per Cur hic intelleftts omnibus 

c fngults premiſſis, pro eo quod videtur cur” hic ſuper tota ma. 

"© » terra per vereditium pred in forma prad compert', quod pred 
a venenatio per reception prad Canth & prad procuratio pred 


& forma prout per vereditt prad ert fuit, non fuit felonia 

| 338 voluntar” : DN eft 247525 fn V aux, 

de felonia & murdro pred in indiftaments præd 1 ſpe = 

Feat, necnon de dicta felonica venenatione pred' Mich Ridley in 

ems Indiftaments nominati eidem Will impeſt eat fine die: 
And asto the Felony and Murther he pleaded not guilty. 

And firſt, it was reſolv'd per totam Curiam, That the ſaid 

Indictm. upon which Vaux was arraign d was inſufficient, and 

4 principally, becauſe it is not expreſly alledg'd in 'the Indid- 

ment, that the ſaid Ridley receiv'd and drunk the ſaid Poi- 

bon, for the Indiament is, pred Nich neſciens prad potum cum 

venend fore intoxicalum, ſed fidem adhibens dict per ſuaßoni ditti 

W. recepit & bibit, per quod, c. So that it doth not appear 

whar thing he drunk, for theſe Words (venenum pred) are 


4 1 wanting, and the Words ſubſequent, 5 per quod præd N. 


| immediate poft receptionem venent predi 
= . imply Receipt of Poiſon, are not ſufficient to maintain the 
1 itment, for the Matter of the Indictment ought to be 
F  - , © full expreſs, and certain, and ſhall not be maintain d by 


cer. Argument, or (c) Implication, becauſe the Indictment is 


5800. 81. b.“ 
3 Cen 290 otherwiſe he would be guilty of ſuch: horrible Offence, and 
__ yet ſhonld be unpuniſh'd, which would be inconvenient and 


and If there is 77 Principal bes. el 
E” | (9) Colit.152.2. (e) Acreſſorium ſequitur printip alem, an an 
| . bed Fang to do i fe 8 
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 _., . Cafes of Appeals and e 
a 4 > ; F * | ſ A. | 
I <> («I Cp, Jace 438. dił ex venensttone & intoxuat” pred aud ed (a) x the 
; 8 prefu Nich voluntarie & felonice modo & forms pred intoxy;: 


vehenatas ſuit, Anglice, poiſoned, per receptionem pred Cay. 
9 > N Vaux 2 e ſens tempore qs 


Will ad procurand fred Nich ad accipiend pred' Canth' mod 


„c. which Words 


| | found by the Oath of Laymen. 2. It was agreed per Curi- 
13 922 Inſt. 183. am, That Nux was a principal (d) Murderer, altho' he was 
nn not preſent at the Time of the Receipt of the Poiſon, for . 


miſchievous ; for every Felon is either principal or acceſſory, . 
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rw. Caſes of "Appeals and Tidiffmenti, 43 
a ſpecial Caſe,where the Principal and Acceffory alſo ſhall = 


both be abſent at the Time of the Felony committed, 3. It 
wis teſoly'd by the Lord Wray, Sir Thomas Gawdy, Clench 


& Fenner Juſtices, that the Reaſon of Auer foits ecquit was, ſs 


becauſe where the Maxim of the Common Law is, That 
the Life of 4 Man ſhall not be twice (a) put in Jeopardy for () Poſes 47. a; 
one and the ſame Offence, and that is the Reaſon and Cauſe P 
that os acquitred or wor vary Th _ A cet, 
is 2 lea, yet it is inten a ( ul Acquirtal (; Ing. 
or — Gor if the Conviction or Acquittal is not Ln Eo aſton 
fall, his Life was never in Jeopardy ; and becauſe the n- 
diament in this Caſe was inſufficient, for this Reaſon he was 
not legitimo modo ac 2 and _ pol 992 Scans 

uch Acquittal he not have an Action of (c) Con- H; Inſt. 122; 
5 it is agreed in 9 E. 4. 12. 4. b. vide 20 E. 4. 6. And Fa as. © 
in ſuch Caſe in Appeal, notwithſtanding ſuch inſufficient zr.Confpracy 
Inditment, the Abbettors ſhall be enquir'd of as it is there 
alſo held; and altho the Judgment is given that he ſhall be 
acquitted of the Felony, yer this Acquirtal -ſball not help 
him;becauſe he was not /cg1t1o modo acquietatus ; and when 
the Law faith, that Auterfoitr acquitted is a'good Plea, it ſhall 
be intended when he is lawfully acquitted ; and that agrees 
with the old Book in 19 E. Zo Corone 444. (a) where it is 0 Bulftr.192; 
agreed, if the Proceſs upon Indictment or A is not ſuf- Samf.Cor.ro6a. 
ficient, yet if the Party appears (by which all Imperfections Pan . & 
of the Proceſs are ſav d) and is acquitted, he ſhall be diſ- ; 
charg d; but if the Appeal or Indictment is (e) inſufficient JHal.pl.Congg 
(as our Caſe is) there it is otherwiſe : But if one upon an in- Poftca to. 47. 4. 
ſufficient Indictm. of Felony has Judgment q@ ſuſpend” per coll, ö —— 
and ſo attainted, which is the 4 and the End which Tn 
the Law has appointed for the Felony, there he can't be; -=- - 35 Was 
again indicted and arraign'd till this Judgment is revers d | 
by (f) Error: But when the Offender is diſcharg'd upon an (wwe a. 
inſufficient Inditment, there the Law has not had its End, Cor. 247. 
nor is the Life of the Party in the Judgment of the Law 
ever in Jeopardy, and the Wiſdom of the Law abhors that 
great Offences ſhould go unpuniſh'd, which was grounded 
without Queſtion upon theſe ancient Maxims of Law and | 
State: Meleficis non debent remanere impunita, & impunitas \ 
continu aff ettum tribuzt delinquendi, & minatur innocentes qui 
Jarctt nocentibus : So if 2 Man is convicted either by Verdict, 
or by Confeſſion upon an inſufficient Indi&ment, and no 
Judgment «thereupon given, he may be again indiQed and 
unign'd, becauſe his Life was never in Jeopardy, and the ae” 

wants its End: And afterwards upon this new In- 


us Judgment, and was hanged, 
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Caſes of Appaale ond Indifimenti. PAN Y Iv: 
Curran lace the Wife of Robert Wrote brought 


K F 7 * 
N ** — - * 
_ © 


the Murder of her Huſband againſt Thomas 
red, that the ſaid T. Wigges atSbepperton in 


Co 


died a4 Septemb. then next following, 

— him the 24 Seßtemb aforeſaid. The 
pleaded that he himſelf heretofore 8 Oftob' anne 31 Ree. 
Elis. at n aforeſaid by an Inquiſition there then 
taken before William Denby then Coroner of the Queen's 


- Hayſhold, and on Chauthill then one of the Coroners of 
the ſaid County of Midd upon the View of the Body of 

the faid Rob, Wrote by the Oath of 12 Men (and ſhewed 

their Names) of the ſaid County of Midd was preſented, 
the 


That the ſaid 252. 31 Eliz. at Sheperton aforeſaid, 
faid Rob. Wrote feloniouſly did ſtrike, Cc. whereof he died 


che. 24 Sept. following, and ſo indisted him of Manſlaughter, 


which Inquiſition afterwards 23 Stptemb 


of London was 


32 Elia. at Lon- 


dn in the Pariſh of St. Sepulchres, the ſaid Iron Chaulkill 
then one of the Coroners of the faid County of Midd at 
the Gaol-delivery at Newgete, made for the ſaid County of 


Add 5 at Juſtice-Hall in the Old Bazly, before 


ohn Hurt then Mayor of the City of Lon and other 
uſtices of Gaol- delivery of Prifoners in the ſaid Gaol of 


Newgate being delivered and certiſied; upon which the 
ſaid Thomas es then under the Cuſtody. of the Sheriffs 


tought to the Bar; and there then the 
faid Thowes Wig ges being arraigned upon the faid Indid- 


ment, confeſſed the Felony, and prayed his Clergy; and 


8 given thereupon; and averred, that $ 


the Book being delivered to him he read as a Clerk as by 
the ſaid Record appears, and ſaid that no Judgment was 
ton at the Time 


of the ſaid Inquiſition, and Stroke and Death was within 


the Verge of the Queen's Houſhold, and pleaded over ta 


 * Amen 47 b 


. 


3 92 Yelv. 205. 


Co. Entr. 
$3e b. pl. 4 


= 


red that the ſaid Arraign- 
owance: of the Clergy was af- 
peal * and before the Re- 


the Felony, Cc. And it ap 
ter the Purchaſe of the Writ of 
turn of it, Upon which Plea in Bar the Pl. demurr d in 
Lav. And Aer many Argumenta, and great Deliberation, 
it was adjudged againſt the Def. And in this Cafe fix Points 


_ GO Yev-205- were reſolved. 1. That Auen (a) Convict of Man- 
18 E. K ifa. flaughter, and Clergy: thereupon allowed was a good Bar in 
ag Appeal of Murder, and fo was it adjudged in an Appeal 


in B. & between T. Burghe Eſq; Broth: and Heir of H. Burghe, 


* — 2 37 and T. Holcroft (b) Eſq; Baſch. 20 Elis. of the Murther of the 
121. 1 Anderl. ſaid. H. where the pleaded, that at Hampton Court in 
68. d within the 


the Pariſh of Hampton in the, County of Me | 
Veige, by an Inquiſition taken before, R. Vale then Coroner 
of the Queen's Houthold and one of the Coroners Cm Midd 


ſuper + 


an Appeal 
4 and 
L k | unty. 
of, Midilltſex 23 Septembr'. anno 31 Elis. of his Malice fore. 
thought felonipully ruck, Ce. whereof the ſaid Rob. Mas 
Cc. and ſo the Def. 
Defendant 
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+ ary ey gn 1 the Def. was indicted of the Manflaughe. 
2 2 Henry within the Verge ; upon which ina. 
ment the Def.” was arraigned before Commulligners of 
ind Terngheer in the County of Midd and confeſſed the 
diament, and 5 — his Clergy; and thereupon. Guris 44. 
uſer vault, and demanded Judgment of the Appeal; and 

her Cato tro Points were reſolved. 1. That: that In- 
diftment was well taken, and within the Stat. of Artie ſu- 
ju char tas cap. * by which it is enacted, That in Caſe 25 Co. 22. a. 

of the Death of a Man within the Verge, it ſhall be com: 7 4424-98 4 
manded to the Coroner of the County, that he —— the 3 KG. 336+ 
Corofier of the King's Houthold, ſhall do as belong to; {ts — — 
u Office. And altho' it was objected, That the — 7 Rs. 
quites two Perſons, ſ. two Coroners to do the Office which 25 . 
appettains in this Caſe; and in the Caſe at Bar there was 45 Br 3 
but one Perſon, altho' he had two ſeveral Offices, ſ. Coro» fur I K = 
ner of rhe Honold, and one of the Coroners of the Coun- 35> 49.20 H-6. 
u and when the Law gi give Authority to two Perſons, one 103. 2. 122.6. 
ouly cant execute it; b) Sccurius expediantur negatiah, Ne $o244 
| miſs pluribus, & plus 155 (c) ui quem nies, & und G) : b 
l non poteſf ſup plere vicem duarum : Yet in 3 is fe. & 
of ſeveral] Authorities, it was reſolved that the Inditment 335 20% - 'S 
"was well (e) taken, for the Intent and Meaning ef the AQ 3 Ila SJ. 
was performed, and the Miſchief recited in the At avoided. - © 
u well when one Perſon is Coroner of the Houſhold, - 
and of the County alſo, as if there ſhould be tw 
ſeveral Perſons, for altho* the Court removes, yet he as Co- 
roner'of the County may proceed, Cc. 2. Where it is pro- 
vided by the Feat. of 3 H. 7. (D cap. 1. Thet if i, fortune (/) Val 219, 
that the Felons, Murderers, and Acceſſories, or any of them 106. b. 107.2. 
be drquitted upon Indifiment, or 7 incipal attainted, 4, Gr. . 
the Wife or nent Heir 10 bins 0 ſlain, ma 8 2 
Sainf the Fer ſons ſo acquitt ed, fo ety Francipels- fo 
lernted, if they be alive, and that hit Benefit of hit Clergy Ay 
3 bi not bad; (for at that Time Clergy . for 

nder.) It was reſolved that the Bar was good at the Com- 
mon Law not reſtrained bythe ſaid Act, becauſe if the Def. 
lad had his Clergy, then without Queſtion the Appeal wou d 
not lie; for if che Offender is attainted, and has his Cler- 
Pp tis excepted ont of the Act and left to the Common 

A fortiori when he is but convicted thereof and prays his 
Cletgy, and the A& of the Court (to be adviſed as to the 
Allowanee of Clergy) mall not 0. pre judice the Party inte) 3 Taft. 131. 
dae of Life: bur it was reſolved, e Words ( Attainted: 
Meder) in this Act ſhall not * — only of a Per- 

Who has Judgment of Life, but alſo extend to a Perſon: 
onvicded by Confeſſion, or Verdict; for a Perſon attainted I6(b) 2 Co, 68. 2; 
2 ferſon convided and more & () onme majus continet in ſe f Co. n b. 
eat and if the Stat. ſhould not extend to Perſons eon, re, 


e v 3 


— 


%  / "Caſes of Acpealr and Iidiffmentt: Pax IN. 

: many Times in common Speech a Perſon convicted is cal. 
Wa led a Perſon attainted ; & (a) loquendum eff u Al. 
102. 2 Roll. Rep. ſo it wou'd 2 the Law ng = e 
23% to a inſt a Perſon: acquitted, who by ment of 
. the 3 and ſhou'd not enable pr One 
who is convicted who is found guilty : And in that Caſe it 

_ was ſaid that it was adjudged in the Caſe of one Aue 
BY N that where the ſaid Ad of 3 H. 7. cap. 1. is, That 

the fe, or Hiir of bim ſo Jin ſhell have the Appeal Thatthe 

3 Heir of a Wo. who was murd. ſhall have Appeal againſt one 

— 0 6 Co. 65. 2. who was acquit. of the fame Murd. for (b) apices juris 8 
9 4 = jura: And it was reſolved without Diffic. in march fe ale, 


=. 
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— 
—— 


erb. Noy. 30, that if a Man commits Murder, and is indict. and conyig, 
. or acquit. of Manſlaugh. he ſhall never anſwer to any Indid. 


Hf che ſame Death, for all is one and the ſame Felony for one 
A and the ſame Death, altho' Murder is in Reſpect of the 
Circumſtance of the Forethought Malice more odious ; and 

theref. in an Indictment, or Appeal of Murder, he may be found 

ce. EL. guilty (c) of Manſlaughter. 2. It was reſolved in the Caſe at 
. Bar, That at Com. Law the Coroner of the K's Houſe has an 

Lacch, 126 exempt Juriſdiction within the Verge ; and that the Coroner 
> Rel. Rep. 46; Of the County can't intermeddle therein; and that well ap. 
Moor 497 pears by the Preamble of the ſaid Stat. of Articuli ſuper chu 
en in tas; And foraſmuch as beretofore many Felonies commilted 
within the Verge have been unpuniſbed (and the Reaſon 
and Cauſe thereof was) becauſe the Coroners of the County 
bade not been authoriſed to enquire of ſuch Manner of Felonis 

 * done within the Verge, but the Coroner of the 's Houſe whih 

h 85 never continueih in one Place, by Reaſon whereof there can be 1 
8 Trial made in due Manner, nor the Felons ut in Exigent, 
| nor Outlawed,. nor any Thing preſented in the Circuit, the wich 

hath been to the great Damage of the King, and nothing to tit 

oa Preſervation of bis Peace? By which it appears, that at: 
_Common Law the Coroner of the County could not inter- 
' meddle with the Death of a Man within the Verge, but 
the Coroner of the Houſhold only, and ſo was it adjudged 

| Paſche- 24 Eliz. in B. R. where Swift was indicted before the 
— — of the County of Refer of a Murder committed 
5 at Twthil in Com Midd which Indictment was removed in- 
_ , - to B.R. and there _ pleaded, That Tuthil was at the 

_ == | Time of the Murder, and yet is within the Verge, Cc. upon 
=: - which the Queen's Attorney demurr'd in Law, and it depend: 
/ | cd in Adviſement 3 Terms, and at length the Plea was adjudh 
ed good, and thereupon he was diſcharged of the Indita, 

or as the Coroner of the Houſh. can't intermeddle within 
the County out of the Verge, becauſe his Office extends. nd 
| 4 to it, ſo the Coroner of the County can't intermeddle withil 
4 the Verge ; for that was exempted out of his Office by ut 
1 Common Law, and it wou d be againſt Reaſon that that 
Offices and Juriſdictions being ſeveral that the one ſhou d unter 

| " © meddle within the Juriſdiftion of the other, But it V3 
72 lad. 549, keſolv d, that the Juſtices (4) B. K. Juſtices of Qyer al 
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Mar IV, Caſes of Appeals and Indifmentrs, 47 
erminer, Gaol-delivery, (a) and Juſtices of Peace, may en- () 2 Inſt: 549+ 
weir of, hear and derermine all Murders and Felonies with. 
inthe Verge, becauſe their Authority and juriſdiction are ge- 
deral thro” the whole County, and ſo always it has been uſed, 
and ſo it was adjudged without Scruple in Holcrofi's Caſe. 3. 
It was reſolved, That the Indictment was inſufficient, for Nc: + 
the ſaid Indictment taken before the Coroner of the - © 

Heaſbold: and the Coroner of the County, it appears that the il 
Stroke and the Death were at Shepperton in Com Midd and 
it doch not appear in the Indictment that Shepperton was 
within the Verge, ſcil. („) within 12 Miles of the Lodging (4) 10 co. nb 
of the King in his Court; and altho in Truth it was with-74- +. F. N. B. 
in the Verge, yet the Indictment being (c) veredittum, i. e. 
diftum verits!1s, and Matter of Record ought to im port all the <5 & 33 H.. 
Truth which is requiſite by Law, for de (d) non atparent ibur 00 Co. Lit. 
&' non exiſtentibus eadem ratio, and every Part of the In- 4 bo. f. b. 
diament material ought to be found by the Oath of the In- Candry's Caſe: 
dictors, and can't be (e) ſupplied by bare Saying or Aver- 1 
ment of the Party; and becauſe it doth not appear within 20. Palm. 16. 
the Indictment that Shepperton was within the Verge, for this — FF 
Cauſe the Indictm. taken before the Coroner of the Houſhold, (+) 5 Co. 120. b. 
and the Coroner of the County is inſufficient ; for it doth not: t 
appear that the Coroner of the Houſhold had any Authority Y 

to take it, and it ſhall not be as void and coram non Fudice 
as'to the Coroner of the Houſhold, and good before the 
Coroner of the County, for the Record is intire, and the 

Indictment taken before both intirely, and perhaps the Jury 
was directed principally by the Coroner of the Houſhold, 
and the Witneſſes examined and ſworn by him, altho' all is 
recorded and enrolled in both their Names: Alſo the Def. 

has averred in his Plea that Shepperton was within the Verge, 
ſo that the Coroner of the County as appears by the Confet. 

ſion of the Def. himſelf could not take it ſolely. 4. It was re- 
ſolved, That for as much as the Indictment upon which he 
was convicted was (f) inſufficient, notwithſtanding ſuch Con- C Hates pl. 
wiction, he may be indicted and arraigned again, or appealed Sant r. 
of the lame Offence, becauſe his Lite in Judgment of the 106. a. Bock. pla. 
Law was never in Jeopardy as it was reſolved in Vaux's ig. Ane . 
aſe before, _ 33 E. 5. It was reſolv'd per tot Cur” 

at where the Stroke was given the 23 Day © _= and 5 
the Death followed the 24 Day ; and concludes that the ſaid 
T. Wigges murdered the ſaid Rob. Wrote the (g) 24 Day, that it (4) Antea 43- b. 
was good enough, for it was not Murder before ; but 31g. ;. Cre. 
to conclude that he murdered him the 23 Day was re- El 196,739 
Pugnant, as it was reſolved before in Heydon's Caſe, Trin. 2.846 6p. > 
26 Eliz, But it was reſolved that the finding of the | 
vtroke, and the Death was not ſufficient by itſelf with- 
out making Concluſion, that is to ſay, and ſo the ſaid Tho. 

Wigges murder'd the ſaid Rob. Wrote, Cr. 6. It was reſoly'd, sine 
That che the Convigion was (þ) pending the Appell“) les. 
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= &) Jenk. cen. in all ſhe had brought ſeven Appeals of the ſaid Murdg 


a .-'Y 


e009, Appeal nd dudilimentt. BAN IN 
| Camas yer tis had been (an layful, and before the Def. was cg 


pelld to plead; it had been a good Bat, And afterwars 

5-4 was tried in R. N. and upon his Trial, the Queen 
Attorney was of Council with him, (becauſe it was a Sub, 

” ject Suit) and Wigges. was found Not guilty of the Murde, 
- 172 HE Wife of Williew ( Waits Gent brought an Ap 
Mir t Elin in peal of Murder of her Huſband againſt divers; 20 
| # R. Waits atterwards ſhe brought another Appeal againſt others; and 


+ r againſt ſeveral Perions as Prineipals; And it was reſolyg 
by ebam C. J. & totam Cyriam, That all the ſaid Appel 
1 but rhe firſt ought to abate; for without any Difficulty al 
te Principals and Acceſſories before the Murder, and all 
all Acceſſories after, and before the Writ purchaſed, againf 
whom the Pl. would bring Appeal ought to be named in op 
Writ, and nat in divers. (c) 9 H. 4. 1. The Wife of Th 


— -— — 1 r 


Gaol before them, and that Molion and the others now Dein 
tken were at Liberty, and therefore it was impoſſible t 
.joyn them in the ſaid Appeal before the ſaid Juſtices « 

| Wol- delivery, and ſo no Default in the Pl. But it was 1 
Judge d, that che Writ ſhould abate, and in the ſame ( 

85 3 Points were reſolved. 1. That the Pl. ought to have m 

e 0 Appeal againſt all, and afterwards to have removed it 
Tee Writ before us in this Place. 2. That the Wife ſhou'd m 
Fiz. Corone have (d) two Appeals of Death in this Place, but oupli 
; 8. Jerk Gone" to join all (whom ſhe will charge) in one and the fant 
$9.2 b. . Writ, For if one brings an Appeal of Death againſt dit 

" wers Caſk. and all but make Default, yet the Pl. ought to declare 
Kelw. B3-pl. + gainſt all; Ahd by che ſame Reafon that he ſhall be dritt 
2 . Cor: to (e) declare againſt all, he ought to bring his Appeal 
4&3 Hates ol. | Om; 3 in that Caſe the Defendant ſhou d N 
Cors 188. (f). Damages by the Statute of W. 2. cap 12. 6 
(#) Sramb: Cor. tr taſum Statuti, becauſe the Writ abated. Vide. 28 £4 


65. 


rone 138. — 4. 62 A Woman brought an Appeal of the Deathi 
her Huſban 


Cn. Cor, d againſt the principal Doer, and the princ 


109. 4. 
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Aſfiftants and Doers, and ſued another Appeal againſt the 

Receivers, and the Book ſaith, That the two Appeals were 

maintainable, notwithſtanding the Statute gives that all ſball 

be in one Writ, which are the Words of the Book, in which 

the Statute intended is the Statute of Magna Charta, c. 34. 

by which it is enacted, That (2) Nullus capiatur prepier g- (a) 2 Inſt. . 
Ap lum femne de morte alterius quam viri 75 : And becauſe Starnf, Cor, 58.b. 
aol WF the Statute Taith Appellum in the ſingular Number, it was | 
collected that all ought to be named in one Writ ; which 

1k Book, if it can be maintained for Law, ought to be inten- 


lv ded of Acceſſories after the firſt Appeal brought, which 

pak could not be named in the firſt Appeal. Yide 26 (b) A. 52. © Jeb. Cent: 

ty al i to the ſame Effect. OED 
wy ad Se or in Gow Ser, tent 
An Nquiftzo capt” ion pacis, Cc. in Com Sir, tent . 

n one I px rat el die — ger, and recites the Statute of yay * Eliz; 


In ee 6. of Forcible Entry, and -miſrecites it in ſome © 8 & c. 
e Points ; and this Indictment was quaſhed for two Reaſons: 


1. Altho' the Seffions might laſt two or three Days, yet the 

Record ought to mention, that the Seſſions were held at 

one certain (4) Day: 2. Alſo becauſe the Statute of $ H. b. ci) Palm. 44; 
was miſrecited in a material Point: Know Reader, it is not 

Policy in ſuch Indictments to (e) recite the ſaid AR of (e) Cro. El. g6/ 
8 H. 6, for the Recital thereof is not neceſſary, and Miſre- 37 7 

cital thereof is fatal to the Indictment, and therefore the 

fore Way is to draw the Indictment with Concluſion, (F) ( ateyn 80. 
contre formam Statuti, Cc. and with no Recital of the Act. 
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In Communi Banco. 


ANDREW OGNEL's Caſe. 


| > TN a Replevin between Andrew 7 Plaintiff, and Thi! 
>. ph - 16, | 1245 Underhill, and Henry Appelby endants : The Caſe 
8 was, William Rainsford anno 4 E. 6. poſſeſs d for 30 Yar 

| of a Farm called Crewelfield Grange, which conſiſted of di. 
vers Parcels known by ſeveral Names, ſcil. Hobbes-field, Park; 

feld, and divers others, made his Will; and thereof appoints 


ed Hercules his Son his Executor, who 3 & 4 Ph. & Mar. de. 


miſed all the Grange, (except Hobbes-field) to one Henry Ber: 
for 23 Tears; and demiſed Hobbes to Walter Freeleton for 23 
Years; and afterwards granted all the Reſidue of his Tern 
in the whole Grange, to the ſaid Henry Bere and Fecleton; be 
in the Reverſion in Fee anno 13 El. Regina, by his Deed 
granted a Rent-Charge in Fee iſſuing out of all his Lands 
and Tenements, communiter vocal Crewelfield Grange, qui 
Derne dam in tenura Mill Rainsford, & adiunc in tenura & (a) occupo! 


et Rep 261, Henrici Bere vel aſſignator' ſuorum. The Rent is behind, the 


296. Palm. 320. ſaid Term for 30 Years expires, he in Reverſion makes 1 
Een. 11. Feoffment in Fee of the ſaid Farm to another, the Grantee 
thr yp" makes his Executors and dies, the Feoffee makes a Leaſe u 
, Will, the Executors of the Grantee diſtrein for the Rent ar 
rear in the Life of the Grantee before the Expiration of the 
Term; and Judgment was given for the Executors againſt the 
Plaintiff. And in this Caſe three Points were reſoly'd, ſ. two 
at the Common Law, and one upon the Statute of 32 H. 

cap. 37. 5 | | 
Abe firſt Point was, That at the Common Law there wa 
Difference between Annuity inFee,and Rent-Service, Charge 
or Seck; for in Caſe of Annuity altho it continues, yet it 
ſome Caſe an Action of Debt may be maintainable for tht 
G) Poftex 45. b. Arrearages ;as if (b) a Parſon'or Prebendary, c. has an Anni 
_ D. ty, and the Annuity is arrear, and Parſon or Prebendary, #% 
| reigns he ſhall have an Aion of Debt for the Arfearago 
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Life of his Teſtator, becauſe the Perſon of him who ought 
to pay the Annuity, is chargeable in a Writ of Annuity : 
8 But otherwiſe it is in Caſe of Rent, be it Rent Service, 
Rent Charge or Seck, for when the Rent continues of any 
Eſta te of Freehold, no Action of Debt lies for the (b) Ar- 
rearages : Alſo at the Common Law great Difference appears 
when Rent in Fee is extinct either by Act in Law, or by 
AR of the Party, and when particular Eſtates in Rents ex- 
pire or determine: And therefore at the Common Law, 
if the Son be Lord, and the Father Tenant by certain Rent, 
the Rent is Arrear, the Tenant dies, and the Tenancy de- 
ſcends to the Son, in that Caſe the Rent is determin'd and 
ertinct by Ad in Law, and yet the Executors of the Lord 
ſhall not have an Action of Debt for the Arrears in- 
curr'd in the Life of the Teſtator, becauſe the Lord him» 
ſelf could by no Poſſibility have an Action of Debt for 
the Arrears, for the Tenure was all in the Realty, and 
the Tenant could not be charged in any Perſonal Action for 
them, But if a Woman is endow'd of a Rent, or if a Rent is 
granted for Life, and the Tenant attorns, the Rent is Ar- 
rear, and afterwards the particular Eſtate in the Rent de- 
termines by Death, the Executors of the Tenant in Dower, 


he Common Law for 2 Reaſons. 1. Becauſe by Poſſibi- 


; be be had ſurrender'd his Eſtate to him in Reverſion, he 
Deed Whould have an Action of Debt for the Arrearages incurr'd 
and Wſefore, 2. Theſe particular Eſtates with the Attornment of 
quiz» Ihe Tenant, or when the Law ſupplies Attornment, amount 
cupot Wo 2 real Contract in Law, which Realty, when the Eftate 
|, the k Freehold is determin'd, diſſolves irſelf into Perſonalty : 
kes 4 nd theſe are the true Differences as to this Point prov'd 


nd approv'd in our-Books ; and therefore in 45 E. 3. Exe- 
uors 71. where the Caſe was, that the Father granted a 
Kent Charge odt of certain Lands to his Son in Fee, the 
kent is Arrear, the Father dies, the Land deſcends to the Son, 


Action of Debt againſt the Executors of the Father for 
Arrears incurr'd in the Father's Life, and adjudg'd that 

ir them (as Arrears of a Rent) no Action lies, but for the 
rears of an Annuity it was maintainable; and altho* by 
Deſcent of the Land to the Grantee being Heir to the Gran- 

r a8 well the Annuity as the Rent was determin d and that 
orig. Election was annex'd to an Inherirance yet inaſmuch 
the Inherit. of both was determin'd by Act in * (which 
Ido Wrong to none) it was therefore adjudg'd, That his 
letion ſhould remain as to the ſaid Arrears, which Ele- 
on he has made by bringing the Action of Debt againſt the 
H ecutors 


Parr IV. 1 + ANDREW OEL Caſe. 
G if the Parſon or Prebendary dies, his (a) Executors ſhall 
nl png Action of Debt for the "Arrears incurr'd in the 


or of the Grantee for Life, ſhall have an Action of Debt by 
lity the Teſtator himſelf 8 have an Action of Debt, for 


which the Rent is extinct by Act in Law, the Son brings 
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1 Executors of his Father; for the Book ſays; that the Son may 
chooſe whether he will have a Writ of Annuity or Diſtreſs 
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* (&)Co-Lir.162.b, and took the Profits when it was arrear. (c) 26 E. 3. 64. 4. l. 
* Poltca 5 a. 


rendring Rent, the Rent is Arrear, the Leſſor dies, the Exe. 

cutors durin the Life of the Tenant for Life ſhall not have 

IN an Action of Debt, but after the Eſtate for Life determind 
* the Action ſhall be maintainable, 9 H. 6. 43. 14 H. 6. 2, 
8 8 19 H. 6. . 32 E. Zo Dette 9. F. * , » 121. C. So if Rent 
„ Lay of Life, ora Woman is endow'd of a Rent, the 

; Executors of the Grantee, or of the Tenant in Dower ſhall 

PEA ©. have an Acton of Debt by the Common Law, as appears by 
7G. 18. b 22 E. 3. Dette 9. 34 H. 6. 20. *g H. 7. 17. But in the 
Lit. 168. b. Caſe of 11 (b) H. 4. fol. ultimo, when Rent is granted for 


Life, and afterwards becomes Arrear, and afterwards the Te. 
nant aliens, and afterwards the Grantee of the Rent dies, 
the Action ſhall be maintainable againſt him who was Tenant, 


| 

| 

| 

( 

{ 

Face n Sir Will. Loringe's Caſe. Sir Willzam Loringe was Grantee for Wl * 

Life of a Rent out of the Moiety of a Manor, of which © 

Moiety a Man was ſeiſed in the Right of his Wife, the Rent 7 
was Arrear ; Sir William Loringe dy d, his Executors brought 

an Action of Debt againſt the Huſband only for the Arreu- } 
es of the Rent, and there two Points are adjudg'd : One, 

that by the Death of Sir William Loringe, the Grant for Life Wl * 

vas turn'd into Nature of Debt. 2. That foraſmuch as the 7 

Huſband took the Profits of the Land charg d with the Rent | 


: when it was Arrear, that he only (without his Wife) ſhall WM © 
be charg'd in an Action of Debt: And there it is held, that 1 
after the Death of the Huſband the Action of Debt in ſud of 
Caſe ſhall lie againſt his Executors. If there is Leſſee for Wi © 
Life of a Manor, and the Rents are arrear, the Tenant for Wh © 

| Life ſurrenders his Eſtate, he ſhall have an Action of Delt 7 

2 . - for the Arrearages: So if a Parſon or a Prebendary, Cc. who fo. 
( L has an Annuity (d) reſigns, he ſhall have an Action of Delt 2 

>. a RT for the Arrearages incurr d before the Reſignation, 19 H. 10 
| 1. b. 43. FE. N. B. 121. D. E. So if a Prebendary or Fu. Fe 

CD Aces h ſon, &. (e) dies, his Executor ſhall have an Action of Dann c 
45:5 for the 1 1 during 8 4 75 6. N „5 
"7 7 H. 6.19. 6. 7. 19 E. 3. * Juriſdiclion 22. F. N. B. 120. | 
a . b. The — of . ed ſhall — an Action of Debt far 0 
arent, (F) Relief, for it is but an Improvement of the Service. * 
1 Roll. 596,665, and ſo it was adjudg'd in 32 H. 8. Rot. 429. in Leake's Cale apo 
de tk, Vide 11 H. 6. 11. 11 H. 6. 18. 34 E. 1. Avowry 233. Bu + 


,, 


P f 38, 68g. for in Judgment of Law all is but one Rent, altho ir is divid 


N. C.196 the Lord himſelf ſhall (g) diftrein, and ſhall not have 
Br. Der- 19 = Action of Debt, as it is ſaid in 7 H. 6. 13. 22-Afſ. $2. A Wo 
Nox 43-44 man made a Leaſe for Life rendring the firſt 3 Years 100 

— and afterwards 401, during the firſt 3 Years ſhe was diſſeiſel 


O 
a Ws 162, b. ok the Rent, and brought an Aſſiſe, and adjudg'd maintainad 


Br. Dec. 19 in Payment, Vide 15 E. 3. Execution 63. But it was reſolyed,b 
Kelw.133.pl-111, the, Caſe at Bar, that the Arrears due in the Life of the Cra 
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ar. ANDREW Ocntr's Cafes, 30 
5. | were loft at Common Law. The ſecond Point reſobyd was; 
„ That Hobbesfield was not charged with the ſaid Rent by Rea- 
0) WM fon of theſe joynt Words; for altho' it is Parcel of Crewel- 
Ge field-Grange, and that Henry/Bere and Fecleton had the Re- 
++ verſion of the Term, and ſo the Land might be ſaid in their _,__., - _ 
d Tenure ; yet foraſmuch as Henry Bere had not then Hobbe rr 
Y, field in his Occupation, Hobbesfield is out of the ſaid Words, 5 

nt dy Reaſon of the ſaid laſt Clauſe, fil. & adtunc in tenura & 

de banparione Henrici Bere. So that by Reaſon of the Conjun- 

al dive, which joyns the Tenure and (42) Occupation together; ( Hob. 191} * 
by nothing is 48 K but ſo much of the ſaid Grange only 2 Roll Rep. 26% 


* 
SS + 


- ; 226. Palm. 
— as was in the Tenure and Occupation of Henry Bere, and 4 Leon. r +8 
"oY that was not Hobbesfield ; vide for the Expoſition of this Br Hep, 25, 4. | 


le. Conjunctive (Et) (b) 19 H. 6. 4. 4. b. & 9 E. 4. (c) 42. b. in the 23. Godb. 27. 


Gs Caſe of a Releaſe. The third Point reſolv'd was upon the 8 


0, e aid Statute of 32 H. 8. (d) cap. 37. And the Doubt aroſe 1 And. 7. 

. upon theſe Words: And it ſhall be lawful to every ſuch Exe- Cn b. 
15 cutor, &c. of any ſuch Perſon or Perſons to whom ſuch Rent 8 J eo pk 
8 or Fre Farm is or ſhall be due and not paid at the Time of his har mor 


ent D 
eceaſe; { 
de on the Lands, Kc. So long as the ſaid Lands, Tenements, or; Ton, 3, 288. 
Hereditaments, continue, remain, or be in the Seifin or Poſſeſſion E) 5 Co. 118, * 
12 of the ſaid Tenant in Demeſne, who ought immediately io have 
ei the ſard Rent, &c. be in the Seißn or Elfen of any other 
Perſon or Per ſons claiming the ſaid Lands, Tenements, and He- 
reluaments, only by and from the ſaid Tenant, by Purchaſe, Gift, 
er Deſcent, in like Manner and Form as their ſaid Teſtator might 
or ought to have done in has Life. And it was objected, that 
| this Caſe was our of the ſaid AR, for the ſaid AR extends 
only to Tenants in Demeſne who immediately ought to have 
paid it, and that was in the Caſe at Bar, the Grantor and 


* thoſe who claim only by and from him; and in this Caſe Leſ- 
Och ſee at Will of the Feoffee doth not claim only by and 
B.6 from the Grantor, but he claims by and from the Feoffee, and 


ſo out of the Statute. And therefore it was ſaid, That the 


oy Feoffee of the Feoffee, and ſo in infinitum, is out of the ſaid 
6. 31 Act; and ſo, it was ſaid, have like Statute, been conſtrued 
wn. dich are firict Furis, becauſe they reſtrain the Common 


Law, as M. 2. cap. 40. () in Cui in vite if the Vou- (ic. 1.4 
chee e * * Age the Parol ſhall demur, g 8 | 
It is adjudg'd in 18 F. 4. 16. 4. So there it is ſaid, 2 Icon 148. 
upon theſe, Words (expettet emptor) that the Feoffee Ys Rep. 246, 
of the Feoffee is out of the ſaid Act. 16 E. 3. Age 47. mA — 
agrees to the Caſe of 2 Feoffee 16 E. 3. Age 2. But ity1 . Aye 139 | 
Ws adjudg'd, that altho' the Leſſee at Will doth not claim r 5 
immediately from the Grantor, yet he is within the ſaid Act; 

for where Things are due in Right and Truth, and become 0 
remedileſs by the Act of God, ſ. by the Death of him to whom 
they were due, in ſuch Caſes Acts of Parl. which give Remedy 


2 in 


\ 


to (e) diſtrein for the Arrearages of all ſuch Rents ap- (d) Co-Lit.162.4,  _ 
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Axrpazw Ocntr's Caſe. ' Par IV. 
3 in ſuch Caſes, God forbid that they ſhoy!d not have 
_ a a benign and favourable Interpretation, and extend to ad. 

"35 vance the Remedy proportionably to the Miſchief and De. 
0 \ fe& of the Law, according to the Intent and Meaning of 

\ 800-263, Of the Makers of the Ad. And therefore the ſecond (s) 
Wr 30,3% · Feoffee, and ſo over in inſiniium, ſhall be charged by Force 

cet this Ac, for what Reaſon will there be to b ind the firſ 
1 | Feoffee, and not the ſecond Feoffee, and ſo all others? And 
r what Reaſon will there be to bind only the immediate Heir 
+ who ſhall have it by Deſcent, and not any other mediate 
_ 8 Heir? For otherwiſe as to this Point the Statute will ſerve 
> to little Purpoſe, and eſpecially when the firſt Feoffee may 
9 * alien the Land at his Pleaſure; and all the Sons of Adam are 
1 ſubject to Death: Some alſo conceiv d, that the ſecond Feoffee 
| Alis wichin the expreſs Words of the AR, for altho' he is not in 
. 162.b. bythe Grantor, yet he is in from him, for from (b) him, amounts 
„ | to as much as under bim; and the Word (c) (and) in this 
_——_—— Caſe ſhall be taken for (or) and this Word (only) was added 
13 only to this Purpoſe, that he ought to claim only under the 

Tenant in Demeſne, and not paramount. As if Tenant in fl 

Tail makes a Feoffment in Fee and dies, and the Diſconti- 

nuee charges the Land with a Rent in Fee, and afrerwards Wi , 
3 WH, enfeoffs the Iſſue in Tail within Age, ſo that he is remitted, 5 
x an that Caſe( on'y ) has its Operation, for now the Iſſue in Wil ; 
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Tail claims by Title paramount; But if the Tenant makes WF ,, 

wv à Feoffment in Fee to the Uſe of another, in that Caſe Cf 4], 
1 ue uſe doth not claim only by the Feoffor, but alſo by the 5 
1 Statute, and he is not in the Per, and yet he claims under 5 

b- Fi | the Feoffor, and that was the Intent of the Act: So if the 0 


Tenant makes a Gift in Tail, and the Donee dies, the Iſſue 
in Tail is within this Statute, for he claims (only) under the} 
Title and Eſtate of the Tenant in Demeſne, altho he does 

not claim only by Deſcent, but alſo per formam doni : Soil 

5 Tenant in Tail be the Remainder over in Fee, the Iſſue in 
8 Tail is within this Statute againſt the Opinion in Plow. Com, 
. in Man xel's Caſe 4. b. But it was agreed per totam Curiam, it 
13 ern. A. has a (d) Rent- ſervice, or Rent-Charge in Fee, or for Lite, 
| + Roll-672- b. and the Rent is arrear, and afterwards A. grants over the 
Rent to another, and the Tenant attorns, and afterwards 4, 
dies, his Executors are not within this Branch, for by the 

. faid Grant over, the Arrearages were loſt, and were not due 
to the Teſtator at the Time of his Death, as the Statute 
ſpeaks. Alſo the Concluſion of the ſaid Branch is, In 4 
large and ample Manner as the ſaid Teſtator might and ought 
E have ; and after the ſaid Grant the Teſtator himſelf nor an) it w. 
1 | other could diſtrain, or have any Remedy for the ſaid Ache f 
; | Tears: Alſo in the Clauſe next preceding touching the Action th. c 
= of Debt, the Words are, Unto whom any ſuch Rent or Fee Fa ¶rears 
3 | it or ſhall be due, and not paid at the Time of his Death: & 
Y tthat the Ae gives no Remedy, when the Teſtator himſ. by hit 


own Act has diſpenſed with the Arrears, but when they " 
| 1 
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Parr IV. ANDREW Ocner's Caſe.” ' $1 
to him at the Time of his Death, and by the At of God | 
— remedileſs; And in this Caſe a Judgment upon ano- 
ther Branch of this Statute reported by Serjeant Bendloes, 1 
between Sharp () Pl. and Poole Def. in Communt Banco Hill. () N. Bend 2636 - | 
17 Eli. in Debt London 457. was cited, and the Caſe was; B ih Ad 32. 4 
A Rent Charge was granted by Deed to a Feme ſole for Life, Benin Kelw. , 
the Rent was arrear, the Woman took Sharp to Huſband, 281. b. Sg. K 
the Rent was again arrear, the Wife died, Sharp brought an gg, O.Benl.33 
Action of Debt againſt the Def. Heir of the Grantor (Tenant 2 ** 
ot the Land charged) for all the ſaid Arrearages, as well 
before as after Marriage: And in that Caſe it was re- (1) » Rolls z 
ſolv!d; That for the Arrearages incurred (b) before the Mar- 5 
riage, the Huſband had no Remedy by the Common Law, Seneca 
but for the Arrears which incurr'd (c) during the Marriage, 110. 
the Hoſband in that Caſe might have an Action of Debt at 3235 
the Com. Law, 26 E. 3. 64. 10 H. 6. 11. 4. b. F. N. B. 121. c. 9 
22 H. 6. 25.4. But it was adjudg'd by Force of theſe Words | 
in the ſaid Act, That if any Man hath or hereafter ſhall have | 
in the Right of his Wife any Eftate in Fee fimple, Fee Tail, or 
for Term of Life, of or in any Rents or Fee Farms, which be 
or ſhall be due behind or unpaid in the ſaid Wife's Lofe, that 
then the Huſband after the Deceaſe of his ſaid Wife, his Exe. 
cutors and Adminiſtrators ſhall have an Action of Debt for 
the ſaid Arrearages againſt the Tenant of the ax that ought "i 
to have paid the ſame, his Executors or Admnniftirators : And 
4 may diftrain for the ſaid Arrearaves in like Manner and bs. 
rm as be might have done if his ſaid Wife had then been liv- 
ing, Cr. That the Huſband ſhould have (d) all the Arreara- (i i 
ges as well due before the Marriage as after: But 2 Objections It Be : 
were made that the Huſband ſhould not have the Arrearages 88 
before the Coverture: 1. Becauſe by the Com. Law the Exe. 
cutors.or Adminiſtrators of the Wite might have an Action 
of. Debt for the ſaid Arrearages before the Coverture; and 
the Statute as appears by the Preamble, provides Remedy 
when the Executors or Adminiſtrators of him to whom the 
Rent was due, cannot have or come by the ſaid Arrearages, &c. 
And therefore it was ſaid, That the Makers of the Act did 
not intend to give Remedy where there was Remedy at the | 
Common Law, nor to take away the Remedy which one had 
at the Common Law, and give it to another. The ſecond 
Odjection was, That the ſaid Branch touching the Huſband, 
gives Remedy to him for the Arrearages due in the ſaid Wife's | 
Life; ſo that the Arrearages ought to incur when ſhe was a. .- 
Wife, and not before. But notwithſtanding theſe Objection _ 
it was unanimouſly reſoly'd, That the Huſband by Force of 7 
the ſaid Branch, ſhould have the ſaid (e) Arrearages; for ch calk 16h | 
the ſaid Branch enacts, That the Huſband ſhall have the Ar- fd. | | 
rears incurr d in the Life of 1 Wife, and that cant extend 9 C 
N N to 
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=» 5 3% 6. 5 N M © Rd: ak during the Coverture, for the Common Law in 


+ - -, Caſe when. the Wife has the Rent but for Life, gave him 


< WM X oF * te Arrearages as appears before. And therefore when the 
1 4 . . - Sure gives an Action of Debt to che Huſband for Arrearages, 
7 . =.” "it ought not to be conſtru d to extend to thoſe which he might 


ae by the Common Law before, but to the Intent 
o 7 the e of the AQ ſhould have Effect, for-(8)) (verbs ac: 
nds ſunt cum effectu) the ſaid Words of the ſhould 


ze © 


WW 8 . Arearages which mere due before: And as to 


* . 25 20 the ſaid Exceptions it was reſoly'd, That a Feme (b) Covert 
could not make an Executor without the Aſſent of her Huſh, 
4 . and the (c) Adminiſtration of her Goods of = belongs 
r to the Huſband, 71 the Statute in naming the Woman 
4 - LALLY (Wife) "men on] only to deſign and deſcribe the Condition 

2 3 ef not to imply that the * 
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Etween Na 25 Sumer ford the Caſe in Effet a it; Log: 11G; e 
was found upon ſpecial Verdict upon Not guilty plead- — 77 
ed in Ejeftione firmæ, for an Houſe called the Ship IKeb. foo, j: 3 
without Temp le-Bar, was ſuch ; Peter Cartwright beingpoſſel- 15 C, . » 8 
ſed of the ſaid Houſe for 30 Years, of all in hea mr ro ex- 2. A. 4 


"cept a Stable whereof one Wariow was poſſeſſed for two 
by 8. 


2 


d all his Intereſt to Rawlyns ; and afterwards Corteozeht, 2 N 5 
d indented demiſed the ſaid Stable to Warlow, for ix 
_ Years after the ſaid two Years ended: And afterwards R. | 
| hns by Deed indented in Conſideration of 25 J. Fine to be * 1 
= redemiſed all the Houſe to Cartwright for 21 Years, ren 
dring to him 24 1. per annum quarterly, and 5h. quarterly ak "Ba "Hb 1:4 
E. e Feaſts untl the ſaid 25 J. were paid; upon Condition 
t if the ſaid Sum of 25 /. or the ſaid Rent was arrear at + 
any Feaſt, Cc. that then it ſhould be lawful for Rewlyns theo; , 8 
re- enter; and upon the Back of the ſaid Indenture of Rede- | 9 
miſe ee ed in this Manner, Memorand AY reed. _ 
between the Parties before the Sealing and Deliv eof, oof 7 __ 1 
Warlow ſhall have the ſaid Stable according to t Re fil Deniſe Demiſe 9 
to him made. And afterwards and before any wo % 
ment, Carttorig ht redemiſed the ſaid Stable, which RE Was 
in Poſſeſſion of Marlow by Force or Colour of the Leaſe +: / ---4:» i 
5 r fix Tears made to Warlow, to the ſaid Rewlyns for ten g 


* 


ears; and afterwards the Rent was atrear and lawfully de- 
nanded, and alſo the 5 I. Parcel of the Sum in groſs was al- — 
55 paid; and Rawlyns never entred into the Stable, but p 


Warlow always continu'd in Poſſeſſion of it, and Marla ne- 
5 e to any of the Laeſſees ; and if the Entry of Rew= - | 
Ki for the Condition broke was lawful or not was the Queſt. 7 
d after many Arguments at the Bar and Bench, now inthis. „ 
Term it was 8 TW = Entry ot Raw. for the Condit, - 

4 "be 


2 


"ory" 


bine was lawful: And. in this Caſe feven Points wall 
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' _ " reſolved by Sir Chifopber Wray Chief Juſtice, Sir T. Gau * 
And ibe whole Court. 1. Whereas the Verdict was entred 2 
Terms paſt, and in the thereof in the Roll the fal lot 

_ Demiſe made by Cartwright to Warlow was not entred toi wn 
de made by Deed indented, and now in this Term it waz 


Cent. 254. 


Lois © to be amended; and becauſe the Note of the ſpe. WT 
ial Verdict which the Jury exhibited to the Court, and 
which remained with Maſter George Kemp Secondary to Ma. Wie: 
ſter Roper, purported that the Jury found the ſaid Demiſe, Wn 


55 &c. by which it appeared to the Court, that the Wh 


* was given in Evidence, and Reference made by the ai 
Note to it; it was therefore held by the «hole Court, that Wo 


See the Record in this Point ſhou d be (2) amended ; and ſo ch 


was it done in like Manner in Accompt between Gomer ſal tic 


362. b. Co. Lir, and Gomerſal in this very Court within 2 Years before, tu 


"260. a. 2 Leon. 


: 
- 


1 1 of two ſeveral Natures; The one, the Rent 9 iſſuin 
q (4) Teak. Cent: ther, Matter ( 


, _ ſeveral Branches 


res enter into the whole Land, ſo that there is but one in- 


would not ſuffer this Point to be argued 2 but agreed 


J. ib. 3 2. Altho' the Condition conſiſted of t Parts in the (0) T 
' | Os Co. Ja. DisjunRive, /. either for Non · pay ment of the Rent, or of 


the Sum in Groſs which as to that was collateral ; yet if Wan 


it had been found that Cartwrzzbt had redemiſed any Partof By 


the Houſe to Rawlpns, and that Rawlyns had entred, by d 
which the Rent was ſuſpended, that thereby the whole Con. if 
dition, as well as to the ſaid collateral Sum, as to the faid vi 
| Rent was ſuſpended. For it was reſolved, altho* the Con- IL 
dition comprehended two ſeveral Things in the DisjunRive Wan 


out 

of the Land which is incident to the Reverſion, and may ch 
be ſuſpended by the Intermedling with the Land; Theo- fu 

) collateral to the Land, which cannot be hw! 
ſuſpended by the ſaid Redemiſe, yet here are not ſeveral e. 
Conditions, but one intire Condition which refers to two e 
and therefore ſuſpended in Part is ſuſpen- 
ded in the whole ; and that the Condition was intire ap- 
pears by the Concluſion of it, ſ. for the Non-payment of 
the one or the other, it ſhould be lawful for the Leſſor to 


tire Condition, and one intire E which is net by the 
Act of the Parties to be apporti or. divided, and be- 
cauſe this Point was of late, ſ. Paſch. 27 Elis. Rot. 185; be- 
tween (e) Brightman and Somerford.in this very Caſe (al- 
tho between other Parties) upon grave Advice adjudged' by 
Sir Ed. Anderſon, and his e of the Court 
of C. B. Sir Chriftopher Wray, and the Court of King's Bench 


with the ſaid Court of Common Pleas in the Point adjudged 
7 That if Cartwright had redemiſed any Part of the 
ouſe to Raw ynt, and Rawlyns never entred into it, Jet 
the Rent by the Acceptance of the Redemiſe before any 
Entry, is (5) ſuſpended ; ſo that the Non- entry of Rewlyns 
makes no Difference between this Caſe, and the Caſe which 
was in_the Common. Pleas; for when the Leſſor ole , 
| ** þ\ * 
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rm Rares, Cor 
miſed, it 11 ie Rent, as well as if he himſelf d ; 


tre, . en he aid Leafe made by bt to Were 5 
low by eee when he (2) had nothing in the Houſe, @)Cr. e 
was notwithilanding good againſt him by Concluſion; and — SRC": 
when  Rewiyns redemiſed't he whole to him, then was his r 
Intereſt boni with this Condluſion, and then when Cart- ö 
wrizht redemiſed the ſaid Stable to Rewlyns, now was Reawlyns . 
concluded alſo, For all Parties and Privies in Eſtate or 9 
Intereſt are bound by Eftoppels, and then the Caſe is no o- 
wer; but Cartwright demiſes to Marlow for ſix Years the 
ſaid Stable, and rds demiſes to Rawlins for 20 Years, ' _— 
ſo that this is a good Leaſe in Reverſion for 14 Years, ” ' "2:5 $0 
this doth not make any Suſpenſion of the Rent, or Condi- 5 
tion, for it is not any Grant of the Reverſion, but a fu- 
ture Intereſt in Reverſion, no Term but an Intereſt of a2 
Term as the Pleading is; And notwithſtanding ſuch Grant, | ,, | 
the Reverſion (without Attornment) remains in the Grantor, 3 
and he ſhall have the Rent reſerved upon the firſt Leaſe: ö 7 
But if there be Attornment, then the Reverſion paſſes, and I 
then will follow Suſpenſion : And therefore it was agreed, _ | 
if a Man (h) makes a Leaſe for 21 Years rendring Rent, () : Rolls . 
with Clauſe of Re-entry, and afterwards the Leſſee makes a | 
Leaſe to the Leſſor for ſix Years to begin two Years after, 
and afterwards the Rent being lawfully demanded, is Ar- 
rar, the Leſſor may lawfully enter and take Advantage of 
the Condition, notwithſtanding the Acceptance of the ſaid 
future Intereſt, and by the Entry defeat the future Intereſt | 
which was veſted in him: If a Man makes a Feoffment in | 
Fee upon à (c) collateral Condition, and afterwards the (n n, K. 
F eoffee redemiſes the Land to the F eoffor 3 and afterwards Cent.254- 3 Keb. 2 
; ed; now the Redemiſe of the Land — = 1274 4 
being ne Suſpenſion of the Condition, is no Impediment but 4:08 
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5 | 
d, 1. That (d) Eſtoppels conclude the C5: EL 16.3 9 


Tin e- Cent. 254. 2 Co 
4- b. Owen 96. 


Action, or make other Concluſion, as it is held in 22 H. 6. je I Mer | 
aud for theſe Reaſons the Court ſhall not ive Regard to 3. Ur Nfg. h. | 
us Eftoppel by Deed indenred found by the r et it 3575 +> 
u reſolved in this Caſe, That this Eſtoppel being found by % Jones. 4 


it. 227. 4. 


er dict, the Court ought to judge upon the whole ſpecial Mat. Hob. 207. 11 Co. 
erding to Law: And 4 is, that the Jurors are ſworn ad 58, Dod. pb | 


mit” dic; and theref. they've well done in the Caſe at Bar to 


— age, 5 age. 
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sid the whole Truth of the Caſe, and leave the Jud ment 


* 2 Leon. 155. Co. cauſe à Jury did not | eec 
8 5 16 37,240 which took its Operation only by Concluſion, intending 
== Po 


ſhall be by ſuch Deed indented after the Term ended, as 


Wrey C. J. held, and in ſuch Caſe the Jury ought, if they 

25 » will not find the ſpecial Matter, and leaveit to the Jo 
255 of the Law, to find at their Peril according to Law, Vile 

= Droit 29. 15 E. 3. Aſſiſe 322. 13 E. 3. Garr. 26. 35 Af. 

A I H. 4. 6. b. 27 

E Books. And upon good Conſideration of ob) 

= and the ſaid Books, ,you ſhall underſtand and obſerve 


Differences, and which Opinions in the Books are according 


8. 22. | 
Judgment 


to Law, and which not. 6. It was reſolved that if a Man 

. has Land for 20 Years, and he leaſes for two Years ren- 
+ dring Rent, and afterwards grants bis whole Term and 
| " Intereſt to another, if the Leſſee attorns, the Reverſion ſhall 


"ih paſs; and if no Attornment is had, yet the Intereſt in Re- 
5 verſion ſhall paſs, ſo that the Grantee ſhall have the Land 


after the two Years determined; For the Grant of one hall 
not be adjudged void, if to () any Intent it may take Effed. 
7. It was reſolv'd if Leſſee of an Houſe for 20 Years, lea- 


nother for 10 Years rendring Rent, ſo that this enures as 2 
Leaſe in Reverſion for the Part in Leaſe, and a Leaſe in 
Poſſeſſion for the Reſidue, that the Rent ſhall iſſue out of 
the whole, and the Intereſt of the Term, altho it is not 
an Eftate which can be ſurrender'd, and altho it is joyned 
with Land in Poſſeſſion, yet the Rent ſhall iſſue out of the 
whole: Upon which Judgment Somerford brought a Writ 


of Error upon the new Stat. upon the Judgment and 2 Errors. 


were affigned. 1. Becauſe Rawlyns the Pl. was an (c) Infant, 
and was admitted by Guardian, and no Record thereof was 
2. made as is uſed in C. B. but only recited in the Court; I. Rau- 
« lins per A. B. gard' ſuum ad hoc per Cur ſpecialiter adm, fie 
ritur, &c. The 2 Error was aſſigned in the Judgment it 1 
ven in B. R. As to the 1 Error the Judges Anderſon C. J. C. B. 
Manwood Chief Baron of the Exchequer, Feriam Mindham, 


al and of the Coif, order d the Preſidents B. R. be ſearch'd, for 
_ without Preſidents, 2 acte it ſeemed to them, That 
=. there 'ought to be à Record made of the ſaid Admittance 
=. +, by Gnarcian: and on Search of the Records in B. N. man} 


7 5 _ 


1 _— : * 7 1 5 ” 
1 © of it: to the, Court, which upon the whole Ger -Ought to 
Inudge accordi to Law. And Wray" C. J. aid, That 


(leer oe. it was adjudged in (#2 Lage $ 1 97 4 Els. (hae be L 
Deed indented 


that they being ſworn ad veriggtem dicendam, and that E 


—_— 12 ſtoppels conclude the Parties, but not the Juroxs to ſay the 
=. Truth, were therefore attainted and had Judgment accord. 

EF. _ * ingly; for the Juſtices in the ſame Caſe held, That the 
F. - ' Iatereſt of the Land as to Parties and Privies was in a 
=. - Manner by ſuch Concluſion bound, and no Concluſion 


dgment 


= for this Point, 17 * 18 4. 2. 22 A. 37. 34 F. 
iſe | 
low. Com. 515. and many other 


good 


ſes Part for 2 Years, and afterwards leaſes the whole to a- 


gi- 


A _— and W Juices, Clark and Gent Barons of the Exchequet, 
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Part IV. RawLyNS's Caſe. e 


| wete und and ſhewed to the Juſtices, where (a) Infants had (01  Siderf, Pw 
wh Lit. 6 
hat Herl $3 2 Jones | , 
be = 
ted, Regard of the Preſidents which in this Caſe make a Law in 
B the fame Court diſallowed the Error, altho Prefidents in | 
he u numero were ſhewed, where Record was made of the 
py like Admittance of an Infant in the King's Bench, as is 
the? done in the Common Pleas. As to the Error in- the Jud We 
nent, all the ſaid Points often argued in the King's Benc 
© WM and upon ub Deliberation adjudged, were again argued 
'on before tlie ſaid Juſtices and Barons of the Exchequer ; and 
ter many Arguments at the Bar and Bench, all the Mat- 
k . ters before reſolv'd were from Point to Point, and for the 
71 Reaſons before alledged, afficmed by all the ſaid Juſtices, and 0 
Kaſs jadgment given 8 Ed. Cote and others were of r 
1 ouncil with the Plaintiff, and Glanvill Serjeant and others 
e Uh the Defendant. And this was the laſt Caſe that Sir 
nc Tb Gawdy argued, who was a moſt reverend Judge and 
od ge of the Law, of ready and profound Judgment, and of 
in venerable Gravity, Prudence, and Integrity. EW 
10 Meta Reader, according to the Opinion of Wray Chief 1 
0 Juſtice, it was afterwards adjudged in the Common 'Plegas, Moor 151. 
o aſch. 33 Regine Eliz. in the Caſe of one London, That if : — $74,877. ) 
all 2 takes a Leaſe for Years by Deed indented of his own Rep. — 2 f J 
de. land, it is no Concluſion but during the Term, and after Ei, 8 EH. 
nd we End of the Term the Leſſor may enter or occupy the Cent. 254: "74 
i Wy Land, for by the Determination of the Term, the Efop- | 
ry pel is alſo determined, and then both the Parts of the In- 
enture belong to the Leſſor, as it is held 38 H. 6. 24. And 


ſo the Law is now reſolved in a Caſe which was much con- 
troverted in our Books, 14 H. 6. 23. 8 H. 4. 58. 3 E. 4. 
14. 8 H. 6. 17. 44 E. 3. Eftoppel 4 3. 17. 21 H. 6. 2. | 
43 E. 3. Eftoppel 7. 3 H. 4. 6. 12 H. 4. 195 Litt. 156. D 
a7 A-3 35 Af. 8. 10 E. 3. Double Plea 8, Th 
n | 


e Opinion 
and Montague in Fl. Com. 
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1 _ Fin 30 „Elz in n 5 
1 — . — de Droit by the Wardens. and Come 
. minaky of Sadlers in London in the Chencey, 


Y Virtue of a Writ of Mendamus after the Death 
of Tbamai Cox, it was found by Enqueſt before Wo an 
- bes | Dixy Mayor of London Eſcheator of the ſaid City 
OST x7 Jui, anno 28 Eliz. and returned in the Chancery, That 
=_ the ſaid Tho. Cox die obitus ſui was ſeiſed in his Demeſne asf 
_— Fee of 11 Meſſuages and 8 Gardens in the Pariſh of All- Saint 
=—_ nin London, and died without Heir, and that they were held of 
1 the Q. in Socage: And the Wardens and Comminalty of Sal- 

= lers inthe Chancrry ſhewed their (4) Right, That: . 
a ep before the ſaid Tho. Cox had any in the ſaid Mefſ 
648. and Gardens, one Richard Mylard was eiſed of them in 

Demeſneas of Fee. Ando ſeiſed 6 die Aug. anno 15 H. 8. 15 

_ 7 his Will in Writing deviſed the ſaid Meſſuages and Gardens 
_— - - to the Wardens and inalty of Sadlers in Fee, and died; 

4 and that they were ſeiſed till by the ſaid Tho. diſſeiſed, who 0 

| ſeiſeddied without Heir: And ſhewed the Cuſt. of Lond. That 
2 «194.2 Citizen () and Freeman may deviſe in Mortmain; and a- 

e ver d that the ſaid R. Mylard was a Cit. and Freem- of Lond. a 
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Exchequer without Office, 


Fe 
- 


$ 2 De the time of his Death: Upon this Plea the Attorney-General, ih © 

ddemurd in Law; and if a Monſfran: de droit in this Caſe lay, or ſu 

__.. - they ſhou d be put to their Petition was the great Queſtion of: th 

= the Caſe: And this Caſe on the Q's Part, and on the Parts of Bl ** 

F  » _ theWardensandComminalty was often argued as well in c . 

=. as before all the Juſtices of Eng. and Barons of the Exchequer at Wil © 

« Serj. Inn in Helft. And in this Caſe div. Points were reſolv d. ry 

*_l . 1. By: Record: judicial, a iff ce 

1 | « by Mat- Attainder, OG Ca 

q | ter of Re: Org 2. 6 on Oath, 2s 4 

cord, w 

b . | 'Or by by Commungee of Re- . 

BH is either — by Aſſent as Fine, Deed at 

| * ln every | Linroll'd, &c. T 
— — E 

=... the King is by Mat- its — — 7. in der t teh 

Z OO |» hap re in Fact, Ks Villain, Eſcheat by Beach 

| | 3 | and Toand without Heir, Cr. and this 

1 or In- by Office of R terial 

3 II Þeritance, | Record on 2 che ord Mini or 06 

| * [ub Officer. | 

4 be wtf When Land comes to the 

| =. CIS 35.) Oc by Mat- King by Eſcheator other Mat- 

= ter in Fact © ter of Fact, and the King's Of- 

| _ 6 hb i only, ficers put it in Charge in the 
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PART IV. Comminalty of Sadlers. | "I, / 45 \ 5" 
And it was reſolved that in all theſe Caſes at the „3 
mon Law, when the King was ſeiſed of any Eſtate of In- 1 
heritance or {Freehold by any Matter of Record, be his Ti. 4 
tle by Matter oF Record Judicial or Miniſterial, or by Con- -.- Ug 
ot or by Matter in Fact, and found by | 


- N — 
* 


4 — 


- V f | 4X 
15 x Rol. Rep» 95+ _ -_— 
* . - | 


. + 5 
at the otne Caſe 2, 
have his Monfirans de droit where the King was ſo entituled, . = 
and in ſome Caſe not, when the King's Title was by Mat- 2 
tet in Fact, as by Reaſon of Purchaſe by an Alien born, or | _ 
the King's Villain, or for Alienation in Mortmain, or by 1 
Death of the King's Tenant without Heir, Cc. in all theſe 
and the like Caſes, if Office be found for the King, and in | * 
the ſame Office the Title or Intereſt of the Party be found, 1 
there the Party grieved might at the Common Law have his | 4 
Monftrens de droit, becauſe his Title appears by the ſame 
Record, whereby the King is intitul'd ; as if a Diſſeiſor aliens 
in Mortmain, or to an Alien born, or to the King's Vil- 
lain, or dies without Heir, the Land being held of the K. 
and all the ſpecial Matter is found by Office, ſ. the Diſſei- 
ſin and the Alienation, or the Death without Heir, in all 
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ick Wl theſe Caſes the Party griev'd ſhould have Monſtrans de Droit 
« of Wl =: pat 5 ang ſo are 2 Books ＋ be 8 5 
4 . I, I 4. 4. 4 4. 21. 3. radberſe - 
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marry the King's Neif, and that certain Lands deſcended to 

the ſame Neif, which her Huſb. aliened without the K's Li- 

cence 1 Wife being the K's Neif) to another, and for this 

Cauſe the Land was ſeiſed ; whereupon the Alienee came in- 

to the Chancery and ſhewed all his Cafe which was found by 

the Office, and becauſe the whole Truth of the Caſe, ſ. The 

K's Neif, married by his Licence; 2. The Deſcent to the Neif 

ater the Coverture appeared in the Office; it was awarded, | 
That for this Cauſe the Huſb. might hold by the (2) Cour- ,, 1 | 
tee, and by his Alienation put the Wife to her Action, Co; Lit. 30. bY 
and thereupon by Award the Alienee had Reſtitution : By &91%Þ 28. 

which Caſe it appears; firſt that the Woman being married N 
dy the K's Licence, is enfranched (b) at leaſt during the Co- Woes 
verture, for if ſhe ſhould remain Neif, then the Huſb. ſhould 137, b. Dock. & 7 
not be Tenant by the Curteſie; for when the K's Title, a OS. 
the Title of a Subje& concur in the Beginning, the R's Title 


c) Co. Lir.30.b, 
ne ball be (c) preferred, as eon holds Plow. Com. 263. b. 2. (7e, 
bom That when the whole Truth of the Caſe appears in the Fark wg 
Of. that there was Monftrance de droit at the Common 

Law: So if Land was conveyed to the King upon Con- 


dition, if the Performance of the Condition be of Record, | 8 
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= _ - The Caſe'pf thegWardens, and Paxr I 
N 23 if the Condition be to ſevy a Fine of other Land to the 
1 ny or to make 2 Recogniſance to the King in any Court 

of Record, or other like Conditions which art to be perform. 
ed of Record; he who has performed the Condition may have 
his Monfflrans de droit at the Common Law, for his Title 
appears of Record, and there is no Record which abſolutely 
entitles the King: But if the Performance of the Condition 
be not on Record, then if the Performance of the Condi. 
tion be found by Office, he ſhall have Monftrans de droit 
by the Common Law, wide. Plow. Com. 229. Bur in the ſame 
Caſe if the Office finds only Title for the King, and omits 
the Right or Title of the Party, altho' all the Words of 
the Office are true, yet by the Common Law he can't have 
' Monſftrans de droit, but for the Reaſon aforeſaid he was put 
| to his Petition, and therewith agrees Piers Partzfield's Caſe 
mern gc. in 29 A. p. 31. it was found by Force of a Writ of Dien 
Br. Sher clauſt extremum, that one held certain Lands of the K. in 
Lond. and died ſeiſed without Heir, wherefore the K. gave 
the Lands by his Letters Patents to Piers Partifield for his 
Life, who ſued a Writ to the Mayor of London to put him 
in Seiſin, and thereupon nothing was done, for which Cauſe 
he ſued Sicut alias, vel Cauſam nobis fggnifices, upon which 
Writ the Mayor returned, That the Ks ſame Tenant by his 
Will in Writing and enrolled before the Mayor deviſed 
the Land to his Wife for Life, and that ſhe or her Exe- 
cutors ſhould ſell the Reverſion for his Soul, and that the 
Wife and John Digle her now Huſband were in by the ſaid 
Deviſe, wherefore he could not make Livery ; and afterwards 
F. Partifield by Force of the K's Patent entred, whereupon 
John Digle and his Wife ſued a Scire facias againſt Piers P, 
"uf he could ſay any Thing wherefore they ſhould not be re- 
ſtored : Piers P. demanded Judgment of the Writ for 2 Rea- 
ſons. Firſt, Becauſe he held but for Life, the Reverſion to 
the King, in which Caſe Suit thould be made againſt the K. 
2. Since an Office was found for the K. he ſhou'd not have 
this Suit before that upon his Petition an Office is found as 
it ought to be intended for him, and ſo before he is ad- 

| mitted to ſhew his Right, he ought to have his Right as 

| 5 well found by Office, as the K's Title was found by Office, 
3 for that is æquale jus : To which it was anſwered : 1. That 
* "$4 ſince they were ſeiſed of the Freehold, that they were not 
3 dio be ouſted without Suit. 2. That againſt the King Petition 
| could not be ſued, becauſe Piers was Tenant of the Freehold: 
Fa That this Matter returned by the Mayor, &c. ſhou'd ſerve 
or an Office, for by the Office the Reverſe of her Matter 
= was not found; which is as much as to ſay, That the whole 
"WE Mlatter found by the Office was true, ſcil. that the Tenant 

| "+ - held the Land of the K. and died without Heir, and by the ſaid 
Deviſe it was confeſs d andayoided. And to decide theſe Que! 


1 * 
o : 
N 


'PA 


- becauſe no Office was found is gov Digle and his Wife, 


TIF. * a e 
9 
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all the Juſtices of England were aſſembled in the Chancery; 
And by the Award of all the Juſtices. the Writ was abated, 


and they were directed to ſue to K. (J. by Petition) for 
an Office which might ſerve them. Out of which Award of 9 

all the Juſtices I obſerve theſe Things: Firſt that at Com- 

mon Law when by Office the K. was ſeiſed of an Eſtate of 


\ Freehold, altho' all the Points of the Office were true, yet \ | 


the Party grieved was put to his Petition in Nature of his 
real Action, unleſs his Title was found by the Office. 2. That 
a Petition lies to the K. altho he has departed with the Free- 


bold. 3. That foraſmuch as the K's Title is found by En- TR \. 

of Office upon Oath, the Title of the Subject ought .- - = 
- to appear by Record of as high Nature, ſ by like Enqueſt . | 
- of Office the 


queſt 


upon Oath, and not by eturn of the 
Mayor, which altho' it is of Record, yet it is not of ſo nigh 
and great wa Oo in Law as the Office found by Oath: 
Nota, Judicial Records as Attainders and Judgments are pre- 
ferred before Miniſterial Records, as Inquiſitions, and Offi- 
ces before 8 and they alſo being found in Courſe 


of lawful Proceeding by Oath before Retorns, or Conveyan- raps pete 4 


ces of Record, as hereafter more fully appears to you in this Ancea 21. Br. 


Caſe, And in 30 Af: & 28. by Diem clauft extremum it was ities pro ew. | 
found, that J. held of the K. and that M. was his Daughter fc? 220, Co. . | 
and Heir who was of full Age and had Livery ; And by a- Per zb. 
nother Office it was found, that the ſame J. had another 
Daughter X. who was yet within Age, by which a Scire facias 
iſſued againſt the ſaid MA. and her Huſband, Cc. who ſaid, 
That the Land was given to F. and to his firſt Wife Mother ru 
of M. in Tail, and that X. was the Iſſue of another Wife, _ 
and ſo M. ſole Heir. But by Award of the whole Council | 
(«the Juſtices, who are as to Adminiſtration of Juſt. called 
in Law the Council) all the Land was ſeiſed into the K's i 
Hands, becauſe the Tail was not found by any Office, but © Lx. 77. b 
only that M. was general Heir; So at Common Law, if 
the King. by falſe Office was poſſeſſed of the Cuſtody or In- 
tereſt in any Land by Reaſon of Ward, or Ideocy, or Alie- 
nation without Licence, or the like, in ſuch Caſes altho* 
the King was not entituled to a Freehold, but to a Chattel 
real, and by falſe Office only, yet the Party grieved could 
not have a Travers, and thereupon to have Amov' manum, but 
was put to his Petition by the Com. Law; and therewith 
agrees the Book in 17 E..3. 11.4, b. But yet as well a Tra- 
vers as a Monſtr de droit was at the Com. Law, as well con- 
cerning Freeh. and Inheritance as Chattels real, for in all Caſes 
when by the Office Land is not in the K's Hands, nor the K. | 
a thereby - £6 


eie ade a Feoffment by * in theſe Caſes the King iz 
| r 


Matter found for him ſhall not have any Amovess n 
* +, / becauſe by che Office nothing was in the K's Hands, but 
EE the K. ſhall be barred of his Action. And therefore if it 


* = 200 b. o Years ; or that the K's Tenant for Life, or Years has 


(6) Br. Scire fac 


. 6. of the Office, ſcil. without that, that Richard was a Fool 


| 23. b. Br. Pedi- 34 E. 3. cap. 14. made, by which it is enacted, That where 
Auen b. Br. T- I ands or Tenements are ſeiſed into the K's Hands by Office of 


Tmverie 3. the Eſcheator, 9 that the K Tenant made thereof 
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4 C ; 1 
"OP _ - thereby in Folteſhon, but the K. by the Office is only en. 
=  tituled to a N ction, and can't make a Seiſure without Suit, 
tere in a See facies brought by the K. in the Nature t 
 -fach Action to which he is entituled, the Party may upon 
fte ſaid Sire facies appear, and traverſe the Office at the 
Wa. Common Law, for the Party is in Poſſeſſion, and upon the 


is found by- Office that the King's Tenant has (a) ceaſed for 
rar. committed Waſt, or that his Tenant by Knight's Service haz 
Put to his Sczre facias againſt the Tenant, and in all theſe 
Caſes the Tenant in the Sczre facias might traverſe the 


1 15 H. 7. 6. b. & 12 H. 7. 21. b. it appears alſ; 


pleaded that this R. after the Death of W. releaſed to one f. 


Office 22. Br. 
Office devant 2. then Tenant, all the Right, Ce. who enfeoffed him, at 


—— de which Time R. was of good Memory; and traverſed the Point 


from his Birth, for it would be in vain to award a Scire facis: 

to know if he can ſay any Thing, Cc. and when he comes 

that he ſhou'd plead nothing: But if the Office finds no other 

in Poſſeſſion but the Ideot, thereby the K. is in Poſſeſſion, then 

he who in Truth was Terre-Tenant and is ouſted by the Of. 

| can't traverſe the Office to have Amoveas manum, becauſe 

7 it doth not appear by the Office, that he was Tenant at the 

Time of the Office, but is put to his Petition: But foraſmuch 

as in Caſe when the K. was in Poſſeſſion by the Office, or Wh 

might ſeiſe without Suit, there the Party was put to his Peti- 

7 i tion, which Suit was tedious, and of great Delay and Char. WF Cc 
Kelw. 18. ges to the Party grieved, for his Relief was the Stat. of (f) 


11. 4 E. 4 


82 HSA ww -. —— FE 


=o s Licence, c. Out of which Words 
Moor 659 divers things are to be obſerv. 1. where it is ſaid, where Lands 
or Tenem. are ſeiſed into the K's Hands, &c. it thereby appears 
that the Miſchief was, where the Lands or Tenem. were ſeiſed 
into the K s Hands by the Office, for it was not any Miſchief 
as has been ſaid, where the K. was entit. but to the Action, 
for there was traverſe at the Com. Law. 2. That this Act e- 


\ 


et 61. Alienation without the 


+ * 
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Part W. Comminalsy of Sadlw. 377 
only where-the King was entitled by Office only, for hbks 
Words are ſeiſed into the King's Hands by Office of the Ef © 2 


2 cheator. 3. That this A& extends only to the Caſe of Alie- — _ 
on W nation without Licence, and to the Caſe of Ward. Bar 1 
the three Things were grievous to the People which were not xetw. 198. 
he remedied by this Act. 1. That no Office was within the; Cor e 
5 Purview of this Act, but only Office found virtute brevis, ot „mem: 
but eummi ii on is; for the Words are (taken by the King's Com- 8 0 
Fie mandment) ſo that an Office found virtute offciz, was out of 2 
for this Act. 2. That the ſaid AQ as appears before, extends on= , ©. = 
has ly to the ſaid two Caſes of Alienation without Licence and 1 
has Ward. 3. That the faid Act extends to a Traverſe only, 5, 
zu and not to Monſtrans de droit, by which altho' on the Tra- _—_ 
eſe verſe the Iſſue was found for the Plaintiff, yet the Judges 
the could not proceed to Judgment without a Writ de Procedendd ); 
=y al judic, which were great and grievous Miſchiefs ; for Re- — — 
(:) WH medy of which another Statute was made anno 36 E. 3. ca 13% _ N. 
00K for the grievous Complaints which the King had heard from I 
ans his People of his Eſcheators, Gr. He willed and ordained, 
. 3 with the Aſſent aforeſaid, That Lands ſeiſed into the King's e 

Hands for Cauſe of Ward, be ſafely kept without Waſt, G c. . 


> Fe 


So of other Lands ſeiſed into the King's Hands by Enqueſt . i <a = | 
of Office taken before Eſcheators, which Words are general, "a" 


rom 28.9 | 
12 1. As to the Matter, for they are not reſtrain'd to the two : _ 
and Things, ſ. Alienation without Licence, and Ward mention gd + MX 
and in the former Act. 2. As to the Office, for they extend as 1 


well to Offices found virtute brevis, ſiue commiſſions, to which 


at only the former AR extended, as to Offices found virtue df. a 
fry, And as to the great Objection which was made, that ' | 


foraſmuch as the Words of the Act are, that the Eſcheator 

ſhall ſend the Enqueſt into the Chancery, within the Month, 

&c, that it ought to be intended of an Office found viriute a 
brevis, five commiſſionis, becauſe no Office found before the _ 
Eſcheator virtute officii, could by the Law be return'd into 

the Chancery, bur only into the Exchequer, as it is ſaid in 

4 E. 4. 24. 4. & Stamf. Preroz.70.b. To that it was anſwer d 

and reſoly'd upon ſhewing of infinite Precedents in all Ages, 

that ſuch Offices had been 1eturn'd by the Eſcheator as 
well into the Chancery, Ca) as into the Exchequer, and Derr by. 
the Eſcheator had Election to return it into which of the \ Inſt. Bro ls | 
Courts he would, for he is attendant to both Courts, and 3 * 
doch are the King's Courts; Then the Statute goes fur- Tei, 
ther, and be heard without Delay to traverſe the Office AP" 
(which Words as to the Matter and Manner of the Office, ( Hard. 10 
ae general, ſo that by theſe Branches, the two firſt of te 
laid Defects were remedied) or otherwiſe to ſhew his Right. 

oe 3 the Mont de droit was given to make a final! 
Diſcuſſion without attending other Command ment, by which  * 
Words they ſhall proceed to Judgment without any Fro». ) 
elendo; and ſo all the ſaid Miſchiefs were remedied. Bur it 

Was reſolved, that this AR doth not extend to any Ju®- + 

Lic] Record, as Attainder, or Recovery, but only whe”. 


5 ME —ů— —-— — 20 . 


* 


3 


* double Matter of Record, wherefore the Party griev'd ought 
_ to avoid it by double Matter of Record, and not by ſingle 
144988 Travyerſe, or Monfirans:de. droit; for it was ſaid, Nihil tam 
ts Co. 28. . (U conventens eft naturali «quitattunumquodg; diſſolvi co ligami. 
enk 191. ge quo ligatum eff, and therefore he ſhall be put to his Petition 
00. 53. 2. . » *. 
. S©o. 43. b.- upon which he ſhall have an Office found containing his Ti- 
_ 2 359» 573» tle of Record, which is requir'd by the Juſtice of the Lay, | 
eur becauſe the King's Title commences by Record, and therg 

= ; upon the Party grieved ſhall traverſe the King's Title found 
1 by the Office, or ſhew his Right and confeſs and avoid it; 
al nd if upon the Traverſe, or Monff de droit it is found for hin, 
nme ng. or the Ks Attorney confeſſes it,“ then he ſhall have Amor” nan, 
„ for he has anſwer d and ſatisfied double Matter of Record with 
3 . JFiezPericas, double Matter of Record; Vide 11 H. 4. 52. h. Another Reaſon 
3 De eue 16- was, when the King is in by Force of a Title by judicial 


#1 bp. 
* 


rar oe ( f) Herlingten, who was ſeiſed of certain Lands in the Coun- 


4 
3 
y 


= * nothingappears of Record for the King but only the Ode; 


7 4 


2 
my - * - 


—_ 


7 n which are mention 'd in the AQ of (e) 34 E. 3. there are di- 
dels ns pr u. vers Caſes agreed in our Books; and therefore 43 H. 28. it 


1 Enemy, whereby the Lands were ſeiſed into the King's 1 
—_ and thereupon came . into Chancery, and travers d the Ob 


Mords of 36 F. 3. Cave Leclor, for at this Day altho'1 

g 8 Ca 3 l Ir Rebellion againſt the King, he ſhall not (g) forfeit by 
al 

3 + 358: Seamb-Core fon. upon the View of the Body of him Kkill'd in open l. 

eee  bellion, makes a Record of it and returns it into the Kingi 


+>, ©xiRecordsz8r and reſolv'd in the Time of H. 7. by Fincux C. J. Vide 8 E. 


. CE 17 E. 3. 13. 2a. 


N 1 * 5 9 1 '4 _ 8 # 
TY adit ”» , _ DS. 2 TW” N * 8 * 8 9 * * 
o * 0 . F \ 7 wad * 7 p " * , * * a * l Ix Y 
by b bs — 1 - 7 Y J 53 ks | 1 Af 3 \ oy of a” * by 
+* & — . * 7 : I” > "os. ths 5 4 » N . han 
| Sh a U b * - f 1 1 . 6 , N . h N 2 
7 « 3 — 4 "1 
1 , 2 Fr. » F XY I a Y.. * * 9 7 4 - 7 
— — 0 4 0 


e 
= 
. 


9 ks 
> = 
C9 * | * £ 
+ 1 - - , 
a | \ 
: 3 py ** = e 
N A . - * 
o 


= 


f oF * 3 | % ne 4 . . N 2 * "0 
Caſe of ebe Wardens, and PAR IV. 


66.” 


"IL and therein the Makers of the Ad had great Reaſon, for ! 
* To) Hard. 51. Cafe of Artainder and Office, the 8 entitled by Cs) 


* * Matter of Record, as by Attainder or Recovery, there for 
65 the Eſtimation and Credit which the Law gives to u. 
; dicial Records, the Party is put to his Petition: Theſe Reo. 
„ llutions of the Juſtices in this Caſe agree with our Book, 
4)36 E.3.c:z. L. That the Statute of (d) 36 E. 3. extends to other Caſe, 
ancca gz. 2. than to the Caſe of Alienation without Licence and Ward, 


was found by Office return'd into Chancery, that one M. ct 


Antes 33. ty of Tor, was aiding to Guzlbert de M. who was the King! 


| ice, and it was found for him, and he had Reftitution þ 
4 Judgment of the Court, which ſpecial Caſe is not mentions 
in Te Act of 34 E. 3. but is included within the genenl 


Man is aiding to the King's Enemies, or is kill d in open 


16 8 ee. Lands nor his Goods; but if the Chief Juſtice of the King 
e. Corr. Rec. Bench (who is ſupream (5) Coroner of all England) in Pet 


189. a. Plowd. 


1 . Bench, he ſhall forfeit his Lands and Goods, as it was dot 
(©) 4 Inft. 73. P. 7 H. 4. 47. and in 2 H. 4. (i) 10. b. Sir Tho. Talbots Caf 
79 SO * he Poſſeſſions of a Prior alien were ſeiſed into the King 

5 8 Hands for certain Cauſe, and afterwards the King, made 
Yr, f very thereof &c. and after Livery the King by Writ ® 

„Bees 5. de of the Chancery had taken them again into his Hands 
ttzhis Word reſumpfmvs, and committed them to one 7 
_ bwy; and now came the Executors of the ſaid Sir Th 
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ma, who had 4 Term for Years in the ſaid Poſſeſſiong, and - -. 
in the Chancery exhibited their Triverſe, and had a Sire | 
"factar againſt the ſaid Tutbury, and there Skrene for the De. 
demanded Judgment of the Writ, for where the King ſeiſes | 
for Canſe, a Man may have a Traverſe to the. Cauſe, and _ 
anſwwer to it by the Starute, meaning the ſaid Act of 36 E. 3. ee 
for this Caſe of Prior Alien was not within the ſaid Act of 1 | 
34 E. 3. But where the King ſeiſes into his Hands; and de- 
termines' no Cauſe wherefore in certain, he ought to ſue to 
the King-by Petition, quod fuit conceſſum by the Juſtices aſ- 
ſembled together for this Purpoſe in the Chancery. Note 
Readet, it thereby appears, That a Termor may have a T'ra- 
yerſe in that Caſe by the Statute of 36 E. 3 But it was CE 
objeted, that neither the Statute of 34 (4) E. 3. nor the (044 C. 3-614 
Star. of 36 (HY E. 3. extended to the Cit at Bar, becauſe in G6) 26 E;. a. 
this Caſe the King was intitled to the Freehold and Inheri- 
tance, and the ſaid Acts give Remedy only when the King 
is entitled to a Chattel, as Ward or Alienation without 
Licence, & c. Lo which it was anſwer d and reſol. Thar the Ad 
of 36 E. 3. extends generally to Lands ſeiſed, &. by Office, 
which is a beneficial Law made in Advancement and for Exe- 
cution of Juſtice and Righr withour grievous and redious | | 
Delay, and therefore ſhall be taken as generally according wy 
to the Letter and Intent of the Act, and with this Reſolu N., 
tion in this Point agree the Books 13 E. (c) 4.8. 4. 4 E. 4. Hen 
22. h. Lord Hunger fords Caſe, 3 H. 7. 20. Ld. Greiftock's Ca iſe, Fus Trav. . 
49 E. z. 16. 4. b. Iſabel (d) Goodeheaß's Caſe, & 10 R. 2. Tra» (a) — 
vers 37. and ſo the Quære in Stamf. Prerog' 61. well reſolv'd; Lit, Rep. 133. 
and the Book in 8 (J. 5. Travers 47. is to be intended at the Goon * By 
Common Law before the ſaid Ad: It was alſo reſolv'd, that Br. Eſchear 32. 1 
when the Kings Tenant ſeiſed of Lands in Fee dies with. Br. Devils . | 
out Heir, that the Fee (e) and Freehold is immediately af- Pond. 259. 4. 
ter his Death and before Office found thereof caſt upon the rus NE 
King; for in ſuch Caſe it ought to be in ſome Perſon, and Swind 3 
Kam Perſon enters into the Land and takes any of the Pro-: Kal. pts 
fits, an Iuformation of Intruſion for the King may be pre- (+) 3 Co. 10. b. 
ferred againſt him before Office or Seiſure ; for the K. imme- 2 9d woe 
dintely by the Death is in actual Poſſeſſion, and has not only » N Reps 3246 
a Freehold in Law, as a common Perſon in ſuch Caſe has ; Gab. g:; 
and as to that, this Difference was taken and agreed; when 1 Jones 74: 
the King's Tenant dies in Poſſeſſion without Heir, ſo that in 3 7 0 
ſuch Caſe poſſe ſſio eft vacue, and in nobody, there the Law will Br- Office Ae 
adjudge the K. (in whom no Lacheſs ſhall be reckon'd) in actu- 2%; Fd tg _ 
al Poſſeſ. immediately; but when anoth. is in Seifin and Poſſeſ. Bre Eſch: 23, 31. F 
at the Time of the Eſcheat, ſo that poſeſ plena oft (F) & adn — 5 . =_— 
vac, there the K. hall not be adjudg d in Poſſeſ. till this deiſin (Y Hard 14 F 
and Poſſeſ. is remov. as if the K's Ten. is (2) diſſeiſed and dies () Hud. 146: 
Mithout Heir; or if an Alien born, or the K's Villain, or the a 
lienee in Mortm. is diſſeiſ. and all this istound by Office in theſe 
Caſes the K. ſhall not be in Poſſeſ. till the Poſſꝛſ. and Seiſin of 


the Terre · tenant is removed ; but i Land deſcends to the K. 
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ſtor, the K. ſliall be immediately in Poſſeſſion before Entry or 

Seiſure : So if the R. makes a Leaſe for Life, or a Gift in Tail, 
and the Leſſee dies, or the Donee dies without Iſſue, in this 
Caſe the Poſſeſſion ſhall be actually in the K. without any En- 


b. try or Seiſure, and therewith, agrees (a) 9 H. 7. 2. b. and 


3 there it is r ſaid, That when no Man is in Poſſeſſion, 


Ames it ſhall be adjudg 


in the K. according to his Title; and fo 


3 : e the Doubt which Stamf. makes Prerog. 53. b. well reſolv'd : 
n 225 But it was hereupon ſtrongly urg d by one of the Juſtices, that 


Moor 393. 


1 Leas. 157. in the principal Caſe the Company of Sadlers ſhould be put 


| 0 


* est by the ſaid Act, as appears ing E. * 4.51. b. 2. It was ob- 
Calvm's Caſe. jected, That the Statute of 36 E. 3. 78 13. extends only in 


it was in the Caſe of a common - Perſon, and therefore in 


to their Petition, for inaſmuch as immediately after Cox was 
dead without Heir, the Poſſeſſion was actually in the Queen; 
_then before Office tound they were pur to their Petition, for 
the Act of 36 E. 3. extends only in Caſe where an Office is 
found, for that is the Record traverſable by the Statute ; and 
therefore he ſaid, If a Diſſeiſor conveys the Land to the K. 
in that Caſe the Diſſeiſee was put to his Petition by the Com. 
Law, and therewith agree 22 E. F 5. 24 E. 3. 23. 4 E. 4. 22. 
and that is not remedied by the {aid Act; tor altho' the K. is 
entitled by a Record, yet it is not a Record traverſable bythe 
ſaid Act: So he ſaid, when Rich. D. of Tori, Father of K. E. 4. 
diſſeiſed one and died ſeiſed, and it deſcended to K. Edu. 
now the Diſſeiſee was put to his Petition; and therefore al- 
tho the Deſcent was afterwards found by Office, and altho 
the K. was entitled by Office, and ſingle Matter of Record 
only, yet he was put to his Petition, and was not remedied 


ſe where one is put out of Poſſeſſion by the Office, as Stamf. 
conceives Prerog, 61. 4. But in this Caſe the Company of Sad- 
lers was not put out of Poſſeſſion by the Office, but by the 
Diſſeiſin made by Cox to them, and therefore this Caſe was 
not remedied by the ſaid Act. But as to that it was anſwerd 
and reſolv'd, That it is a Maxim in Law, that when one com- 
mon Perſon againſt another common Perſon is put to his real 
Action, in ſach Caſe he ſhall be put to his Petition, () which 


Z == ! i 4s. is in lieu of his real Adion againſt the K. Vide 7 H. 4. 33. | 
; > And: 12:8 9 H. 4. f. and therefore there is a great Difference between 


the Caſes which have been put, and the Caſe at Bar; For 1. 
as to theſaid Cafe where Land deſcends to the K, from his An- 
ceſtor, by this Deſcent the Entry of the Diſſeiſee is toll'd, if 


lain # A OA 


the Caſe of the K. he ſhall be put to his Petition: But in 
Caſe of Eſcheat, when a Diſſeiſor dies without Heir, if it 
was in the Caſe of a common Perſon the Entry of the Diſ- 
ſeiſee was not toll'd, but he might enter upon the Lord 
by *Eſcheat ; and altho' it ſhould be admitted, that in 
the Caſe at Bar, the Company of Sadlecs could not have —_ | 
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Manſftrans de droit before Office found, and that it mould re- 


36 E. 3. yet when Office is found it has Relation to the Time 


of the Death of the Tenant without Heir, and now the Stat. 
of 36 E. Se er to it; and if it ſhould be alſo admitted, 
ſe when a Diſſeiſor conyeys Lands to the K. that? **# 

that remains not remedied by the ſaid Act of 36 E. 3. be- | 


cauſe there is no Record traverſable by the Act in ſuch 
Caſe, yet foraſmuch as in the Caſe at Bar Office is found, 
that the Record is traverſable, the Party griev'd by the Pur- 
view of the faid Act ſhall have Monftrans de droit. And as to 
the ſecond Objection, it was reſolv'd, that the Stat. of 36 E. 3. 
extends to this Caſe, altho* the Party griev'd was not ouſted 
by the Office, for the Words are, And . there be any Man that 
will make Claim or Challenge to the Lands, Cc. and that with- 
out Queſtion the Party griev'd does, for he makes Challenge 
and Claim to the Lands found by the Office; and the Statute 
does not ſay it the Party grieved be ouſted by the Office: And 
ſo the Doubt which Stamford conceiv'd in this Point alſo well 
explain d. And it was well urg d, That the Stat. of 36 E. 3. has 
provided Remedy when the K. by Office is intitled to Land, 
either by Purchaſe of his Villain, or of an Alien born, or by 
Alienation in Mortmain, or by any ſuch Title which is Matter 
of Fact, or in pais, and the Office is the ſole Record which enti- 


tles the K. becauſe the Makers of the Act of 2 E. 6. have pro- 


6 E. 3. es 


I 


vided Remedy only when the K. is entitled by double Matter co. Lit. 73. b 


of Record, as Attainder of Treaſon, Felony, and Premunire,, 


and Office: And it was ſaid, That if Travers and Monſftrans 


de droit had not been provided in the ſaid Caſes of the King's 
Villain, Alien born, Mortmain, Cc. by the former Act, with- 
out Doubt they for theſe Caſes alſo would have provided Re- 
medy, becauſe theſe would be in as great Miſchief if the Par- 
ty griev'd ſhould be pur to his Petition, as where the K. was 
entitled by double Matter of Record: But it was ſaid, if the K. 


Lord, Tenant in Tail, the Remainder over in Fee, Mefn and 


Tenant be, and the Meſn aliens the Meſnalty in Mortmain, 
or to the King's Villain, or to an Alien born, and upon Of- 
fice thereof found the K. ſeiſes, Tenant in Tail dies, the 


Tenancy eſcheats, the Iſſue ſhall not have Travers nor Monf?* 


de droit, for the Eſcheat is a Thing newly accru'd and depen» 
dant upon the Seigniory ; and foraſmuch as the K. had the 


| Wie at the Time of the Eſcheat, of Neceſſity the Land 


eſcheat to him quouſque, Cc. and he ſhall be put to his 


Petition in ſuch Caſe, Vide 8 H. 4. g. vide Plow. Com. Wins gert | 
* biſhe's Caſe. Ik a Tenancy eſcheat to a Woman who hath a Inks 365. 8 


Joynture, it is out of the Stat. of 11 H. 7. And laſtly, a Judg- 
ment in the Point now lately given in the Exchequer wWas 
vouched, where the Caſe was, That by Office return d into the 


Exchequer it was found, That Jane Wife of Theqpbiſalt Aden 


. 


8 
main at the Common Law not remedied by the ſald Ad k 


W. 
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And dy without Heir, and one Collins and Howflead came 

- © 2 » Into. the Exchequer, and by way of Monſftrans de droit al- 
leg d, that one Nicholas Reynolds was ſeiſed of the ſaid Lands 
in Pee, and by his Will in writing deviſed them to Emme 
bis Wife in Fee and dyd; The Wife did thereof enfeoff 
Collins and Homſtead, by which they were ſeiſed till diſſeiſ- 

ſied by the ſaid Jane, who dy'd without Heir, and ſo con- 


* | feſſed and avoided the Office. And by the Rule of the Court, 


the Attorney-General anſwer'd thereunto, and maintain'd the 
Office, and rraverſed the Deviſe, which was found againſt 
the Queen, Outof which Judgment I obſerve, That the Ba- 


bons adjudg d theſaid AQ of 36 F. 3. to be taken by Equity; 


for the ſaid Act ſpeaks only of Offices return'd into the Chane 


c Ames 57. 3. cery, and the ſaid Office was return'd into the (4) Exchequer, 
Sat Preros: which without Queſtion was within the Intent and Meaning 


. 


= ENS of the AQ, Vide Stamf. Prærog. 70. And in this Caſe, this 


. Difference as to Petition, Travers, and Monſtrans de droit was 
de Gards & reſolved ; In all Caſes at the Common Law, when the King's 
yerics . Title accrues to him by a Judicial Record, or as Ga ſcoigne 
9 H. 4. ſays by Judgment of Record, there altho' the King 
r. all his Eſtate over, yet the Party griev d was put to 


is Petition, and ſhould have Scire facias againſt the Paten- 


* 


tee, as in Caſe of Attainder, Recovery, Cc. 44 E. 3. 22. 


0 H. 6. 15. 21 H. 7. 2. 3 Mar. 139. 7 H. 4. 21. But where 


the K. was entitled by Conveyance of Record, as if a Diſſei- 
for convey d the Land to the K. by Fine, Deed enroll'd, or 

other Matter of Record, there altho' the Party was put to 
his Petition againſt the King; yet if he granted the Land 
over, the Dilleiſee, or he who had Right, might (b) enter, 
or have his Action againſt the Patentee; for a Judicial Re- 
cord is preferr d always before a Conveyance of Record by 
Aſſent, as has been ſaid: wide g H. 4. 4. by Gaſcoigne the ſame 
Difference, 25 E. 3.48. a. Plow. Comm. 553. 22 E. 3. 7. 
11 H. 467.7 R. 2. (c) Aide del Roy 61. by hien Books, if they 

are well conſider d, this Difference appears. Alſo in all Ca- 
ſes when the Party grieved might have Monffrans de droit, or 
traverſe. | 
the Party griev'd might enter or have his Action againſt the 
Patentee, Stamf. Prerog. 75. 4. vide 4 E. 4. 22. 3 Mar. Dyer 


1 139. * 5 "> 

R$ rf Nota Reader, in Communi Banco inter Pemberton & Barham, 
0 eng $59, 370 Paſche 32 Eliz, Roy. 235. and in the King's Bench, Hili 42 
X bf Log wo. Elis. ina Writ of Error, between Bereblocke and Read it was 


el . „El. 2 F , . . . . 
. reſolv d, That if A. is bound in a Recogniſance, or Statute 
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ine, Merchant, or Staple; and afterwards a Recovery is had againſt 
| ee in an Adion of Debt, and A. makes his Executors and 


dies, his Executors are bound by the Law to pay the Debt due 
upon the Recovery, altho it be Puiſne, before the Debt due by 
VVV OE”... Ram 
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4-3 Me Caſt of the Wardens, and PART IV. 
eas ſelſed of certain Lands in Fee, and held them of the Q. 
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againſt the K. there if the K. mn over the Land, 


yet the judgment in the King's Court upon judicial and ordi- 
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Parr IV. Comminalty of Sadler. 68 
Recognizance, or Statute, becauſe Atho both are Records, * 


nary Proceeding is more notorious and conſpicuous, and of 

more high and eminent Degree than a Statute or Recogni- s Co. 45. b. 
ſance taken in private and by Conſent of the Parties, and 
therefore preferr'd in Judgment of Law before Recogniſance, 
or Statute, which agrees with the Reaſon of the Reſolution 
in this Caſe : And I thought this Caſe neceſſary to be re- 
ported, for by this the Reader ſhall underſtand what was the _ 
Common Law before any Statute made concerning this Mat: 
ter, and what Caſes are remedied by the ſaid Statutes of 34 34 F. 3+ caps 14 
& 36 E. 3. and therefore you will better apprehend the true Eg OI 
Intention and Purview of the Statute of 2 E. 6. concerning | 
theſe Matters, | 
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+. - FORSE and HEMBLING's Caſe. 


* 
2 


5 


Orſe brought Ejeclione firma againſt Hembling on a De. 


1 And, 15 182. ö * 
miſe made by Thomas Calie to the Plaintiff for three 


Gould, 100, 110. 


r Years, of certain Houſes in Norwich, from the Feaſt of $, 
bee, Michael, anno 29 Elin. &c, To which the Defendant plead] 
alls Rep. 352, ed not guilty ; and the Jury gave a ſpecial Verdict, ſ. That 
= C0: 20- 3-b» one Alice Allen was ſei 


| ed of the ſaid Houſes in Fee, and 
made her Will in writing, and thereby deviſed, that if Fame: 
- Ampnde ſurviv'd her, that then ſhe deviſed and bequeath'd 
| to him and his Heirs the Tenements in Queſtion, and after- 
= wards ſhe intermarry d with the ſaid James Amynde ; and 
further found, eee oe oftentimes after the Marriage revo« 
ked the ſaid Will, ſaying, that the ſaid James Amynde ſhould 
not have the ſaid Tenements by the ſaid Will, and after- 

ward the Wife dy'd ſeiſed withoutIflue, and the Huſb. ſurviv'd, 


and thereof enfeoffed the Defendant, upon whom the ſaid} 


Thomas Calie as Heir to the ſaid Alice, enter'd and madethe 
Leaſe, as in the Declaration, and pray'd the Advice of the 
3 Court. Upon which Verdict two Queſtions were mov d. 
© Id I. If the Will of a Woman by the Intermarriage with the 
Dterviſee was countermanded, or not. 2. If it was not couns 
termanded by the Intermarriage, if by her Words of Rev6* 

cation after the Marriage it was countermanded. And it wa 

objected, by the Huſband's Counſel. 1. That if a Feme ſole 

makes her. Will and deviſes her Land to A. and afterwards 

| marries. B. and afterwards B. dies, and the Wife ſurvive 
him, in that Caſe it was ſaid that the Will remains good, 


and was not countermanded by the Marriage, as Manwol 


faid in Plow. Com. 343. and was not deny'd ; but if it was ad- 


A maitted that the Will in ſuch Caſe was countermanded by tho 


Marriage with a Stranger; yet in the Caſe at Bar for the 


ent 


- \ —® 


Benefit of the Huſb. being the Deviſee, the Will ſhall not be 


| * < Goldlb. 109, An. 2 e's > 1.233 2, Aten 
ee counterman. and therefore it n adh udg d in a (6) R. 2, 4g 
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pak IV. FoksE and HEMBLING's Caſe. | 
| That where a Feme ſole makes a Leaſe for Life ren 

, and afterwards by her Dced grants the Reverſion 

to anoth. and afterwards and before Attornment marries with 
the Grantee, that this Marriage was not a Countermand 


4) of the Attornment, as if the had marry'd with a Stranger, (s) 
2 it is for t 


„ Vent by the Tenant to the Huſband in the Name of Attorn- — 
nent, the Reverſion paſt out of the Wife to the Huſband, Er = & 
fr the ſame Reaſon which proves that the Intermarriage with n 1 
2 Stranger ſhall be a Countermand of the Attornment for the ies ans! - 
Benefit of the Huſb. proves that when the Grantor marries 
a the Grantee, that it ſhall not be a Countermand, for that 5 
ſhall be for the Benefit of the Huſb. And ſo in the princip. Caſe 
it is for the Benefit of the Huſb. that the Will by the Marriage | 
ſhall not be countermanded, but ſhall take Effe& according to 
the Purport thereof: And it was ſaid, That the Caſe of a Will 
D. ben the Wo. marries with a Stranger is not like the Caſe 
ee Wa of Attornm. when the Grantor marries with a Stranger; for 
e dhe Will of a Woman can't take any Effect during her Huſb's 
14 Wy Life, but only after his Death, and can by no Poſſibility be any 
n Frejndice to him: For if he has Iſſue he ſhall be Tenant by 
and che Courteſie, and he may take the Profits thereof during th 
un WW Coverture, or diſpoſe of them at his Pleaſure to all Intents 
14 Wand Purpoſes, as if no Will had been made. 2. To ſaß 
fte. z it is ſaid in 3 E. 3. Deviſe 12, that the Will (b) of a Feme{) Codb. 
and Covert is void, becauſe the Law preſumes that it was made —— 8 
evo. WP) Coherſion of the Huſb. that can t be ſo intended in thisCaſe, 112. b. Br. Dey. 
ould foraſmuch as in the Caſe of 3 E. 3. the Will was made by a 8 
ter. Woman when ſhe was Covert, which can't be made good by b. fl.. 
iP any Cuſtom : But here in our Caſe the Woman was ſole, and bay at ies | 
{11 fice from all Conſtraint at the Time of the making of her 502.Br. Ten? 
«che ill. z. It was objected, that if the Will was not counter- 353, Su. 
Fiche randed by che Intermarriage, without Queſtion it was not 186. Ib. 12.4. 
ov 4, or could be countermanded by the Woman's Words after —＋ 1 | 
e Marriage, for after Marriage the whole Will of the Wife 3 Tren ei. 
um, in Judgment of Law ſubje& to the Will of the Huſband, Fe 
Leo, ad as is commonly ſaid, a Feme Covert has not any Will; » Brom,2u% | 
: was ad therefore if the Will ſands notwithſtanding the Inter- * * 
e ſole ariage, her Countermand afterwards is of no Force nor 
ward ect, quod fuit 38 ger tot Curiam as to this Point: Fur- 
-yives her it was objected, t notwithſtanding that after the Mar- 
good, ge the Wife could not revoke her Will, ſo that now after 
oe de Marriage it is irrevocable, yet that is no Reaſon that the 
25 ad. termarriage ſhould be a Countermand ; for if a Man of found 
by the c) Memory makes his Will, and afterwards becomes non com- Gin 
\r the e mentis; in that Caſe until the Time of his Death, after Goldib. 109. 
not beat he became of nonſane Memory, he cannot countermanld 
(torn Will, and yet the Diſability or Imperfection of non. - 
ane Memory, was not any Countermand of it. 3. It was ſaid 


\ I A 


62. 


TEES | 
he Benefit of the Huſband that it ſhall not be Said 
a Countermand, and therefore there by the Payment of the 1 Ve. 286. 
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_ © that Countermands of Wills are not favour d in Law; ang 
| therefore foraſmuch as there is no Book in Law in this Point, 


_ Reaſon with this Caſe ; for theſe Cauſes it was concluded, that 
Jndgment ſhould be given againſt the Pl. But it was upon 


f 5555 Dellberation ad judg d for the Pl. And in this Caſe it aa | 


nimouſly agreed upon the whole Matter, ſ. The taking of Huſ. 
band, and Coverture at the Time of her Death, the Will 


7 e 1 . was (4) countermanded, and that for two Reaſons, 1. The 


8. making of a Will is but the Inception of it, and j 
CPS a 5 doth not take any Effect till the Death of the Deviſor, for 


5 | | G)zCoagb.32- omne (Y) Teftament' morte con ſummat eſt ; & (c) voluntas eft ambu- 


: 


latoris uſque extremum vitæ exitum : Then it would be againſt 


e} CocLir.112.b. 
Ge n the Nature of a Will to be ſo abſolute, (4) that he who 
cc. makes it, being of good and perfect Memory can't counter. 


= mene mand it: and therefore this taking of Huſband being in the 
LE 288 Caſe at Bar her proper Act, ſhall amount to a — 


in Law. But when a Man of ſound Memory makes his Will, 
and afterwards by the Viſitation of God, becomes of un- 


ſound Memory (as every Man for the moſt part before his 


Death is) God forbid that this Act of God ſhould be in Law 
A2 Revocation of his Will, which he made when he was of good 


ö da nd perfect Mem. 2. It would be miſchievous to Women, that 
after their Intermarriages they could not for no Cauſe counter- 
mand their Wills. 3. As the Law will not allow any Cuſtom, 

Wn That a Feme Covert may make any Deviſe, for the Preſump- 

_— ,_ _ © tion that the Law has, that it will be made by Conſtraint of 
coins . the Huſband, as it is 7; 0x; in (e) 3 E..3. So if it was in 
een. the Power of the Wife after her Marriage to revoke her Will, 
the Law would not ſuffer the Continuance thereof after Mar- 


riage, foraſmuch as the Huſband by Conſtraint may cauſe het 
againſt her Will to revoke or continue it. And as to the 


ieee faid Caſe of (f) Attornment, it was ſaid in 2 F. 2. that 


310ab. 


Goldib. 310, when the Woman in the ſame Caſe by her Deed ſealed and 
23 Vent. 186. deliver d by her, granted the Reverſion to another, it took 


| | Kobe, V1 a. fuch Effect againſt herſelf, that the herſelf could not by any 


Words countermand it before or after the taking Huſband, 


. EL 250. 
| * e and therefore it is not like the Cafe of a Will, and there- 
* 10 b. fore it might well be, that inaſmuch as her Grant by Deed 


ſtood in Force after the taking of the Grantee to Huſband, 
chat it ſhall not be any Countermand, =» 


va 


. 
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but the ſaid Caſe of Attornm. acjudgd is all one in with the 


G 
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HERLAKENDEN's Caſe. 
LR 


Obert Ivy 1 an Action of Treſpaſs againſt Ruger 11 Co. 32. a. 2 


Herlakenden, Eſq; for breaking of his Cloſe, ſ. 380 Acres 
Parcel of Colme-Park in Colme in the County of Eſſex, 
nd 300 Oaks, 300 Aſhes, 300 Maples, and 100 Beeches there 
mowing cutting, and 1000 Load of Wood and Under- 
wod carrying away, Cc. and the Def. as to the whole Treſ- 
paſs, fr eter frattion* clau ſorum, nec non preter fucciſan 200 quer- 
Inn, 10. frexinorum, 10. acer parcel, &c. pleaded not 
ply ; Et quoed fractionem clauſorum præd ac berbe pradict 
dis ambuland conculcat, & conſumption” ; The Def. plead- 

| the Matter in Law which follows, by which he entitled 
limſelf to the ſame Land, and juſtified the cutting of the 
Trees, but in the uod, Cc. (as appears before) the Treſpaſs _ 
to the Trees was utrerly omitted, and ſo in Law nothing 
leaded thereto ; and then the Demurrer being joyn d, the 
whole is diſcontinu'd, as it is agreed in 7 H. 6. 27. 4. Vide 
1.8.1. & Dyer 9 Elis. 264. 7 E. 4. 24. b. & 10. 7 H. 6. 

& And therefore to the Intent the Matter in Law might 
per, by Aſſent the Def's Plea was amended. For it was 


c. was inſerted. And the Matter in Law in Effect. 7-2. 2 


ler in Fee, and 17 Elia. leaſed to Tho. Barefoot, Tho. Lu- Yeh 
rand Fobn Collins, the ſaid Park (except the Trees in the 
&clration mention d) for 21 Years ; John Collins affign'd his 
teſt to Anthony Liter, and afterwards. the Ear] fold 

4 the ſaid Bare oor, Lu ter and Luter the Trees afore- 
„n, anno 26 Elia, leaſed the faid 380 


wo 15 
Acres 


ſuch, Edward Earl of Oxford was ſeiſed of Colme-Farl „ n 
« 6, 


2H af 


* 540 


Ned her totam Curiam, that all was (a) diſcontinu d, and (21 Roll. 487, A 
Wfreupon the Roll was amended :. Et quoad ſuccifonem arbo- . ** 


. 


* x, 382.0.Benl.113. Land, the Property and Intereſt of the Leſſee is thereby de 
8 Ab. termined, and the Leſſor max take them as Things which 


Dae. El. 77, to him who ought to do him Fealty, and yet will comm 


1 
* \ + 
_ 27 
18 1 ol. Rep. 
8 
s co. 
60. 4 
f » Dr. 
3 
, . 
Reg wo 4 


Ates of Land and Paſtire, Parcel of che Park aforey 


gte ge be cial Intereſt or Property in the (4) Trees being Timber x 
* — Be Things annexed to the Land, fo long as they are anna 


Febr. & Stud. commit Waſt, or to prevent it by Exception. If I leaſe nf 


"33-2 Rob as annexed to the Land. And Sir Chriflopber Wray 0 


— 2 R > * 
3 ne” - F 3 5 — 6 a 4 a . a : l 
* = * * — y 1 9 % 292 * 0 , 
J enn 
« 14 4 = 1 * Vs 
- 4 '& S - 


*—__ ,  HzekLarewnen': Coſe. Part 


5 1847 which rhe Trees aforeſaid grew) to one Fobn Bras 
for 11 Years; and afterwards in Avuguft 26. Eliz. * 
Luter and Liter ſold the ſaid Trees to the Defendant ; aul 
»afterwards,. 27 Eliz. Bragge aſſigned his Intereſt to the H 
and afterwards the Defendant cut down the Trees, and # 
this eutting down was lawful or not was the Quefting 
And the Point was, When a Man leaſes his Land for Yep 

. excepting the Wood, and afterwards the Leſſor grants the 
Wood to the Leſſee, if now the Wood is ſo united againy 
tze Land, that by the Leaſe of the Land the Wood ſhul 
- Paſsasa Thing annexed to it, or if the Wood remainzy 
an Intereſt diſti nct and ſevered from the Land, fo that by 
dhe Leaſe of the Land it ſhall not paſs to the Leſſee; and 
i chis Caſe divers Points were reſolved: 1. When aMa 
makes a Leaſe for Lite or Years, the Leſſee has but aps 


Bel. to it: But if the Leſſee or any other ſevers them from the 


were Parcel of his Inheritance, and in which the Intere 
of the Leſſee is determined. In an Action of Waſt fir 
cutting down of Trees againſt Leſſee for Life or Years, ths 
- Writ faith ad exhæredationem, and it wou'd be abſurd that 
the Leſſee who has but a particular Intereſt in the Lani 
mou d have an abſolute Property in any Thing which m 
Parcel of the Inheritance: At the Common Law, if Tz 
nant in Dower, or Tenant by the Curteſie cut down Treaz 
he in Reverſion might take them, yet their Eſtate is as hig 
as Leſſee for Life: But the Leſſor ſhou'd not have an Adiag 


alſo his (c) Folly that in his Leaſe he wou 


Land for Life, (d) and afterwards give the Trees, anda 
terwards the Leſſee dies, yet the Donee can't take the 


as it is held per totam Curiam in 21 H. 6. 46. d. becauſe : 
the Gift the Leſſee had the Property in the 


ſaid a Caſe between Moyle Finch Eſquire, and Madam F 
his Mother was now lately referred to him and Sir I 
Manwood Chief Baron, which in Effect was, That Mac 
Finch had an Eſtate for Life in certain Land without if 
peachment of Waſt, and the faid M. had the Inheritalk 
expectant, Madam Finch cut down divers Trees growing vp 


. 


— * T P R So e 2 Fe". 
* o —»" - v - a, 3 
. 
« = 


* * et | | „ | 
rw. Henrtarenpen's Caſe. 63 
dad Land; The Queſtion was, if the ſaid Mayls might 
2 fully take the ſaid Trees, or if they of Right aye os . 

« Mother ; And upon Conference had with divers other Ju- 
tes they reſolved: 1. That if the ſaid Eſtate had been 
e ee for Life without any ſuch Clauſe of without Impeach- 


nt of Waſt, that without Queſtion the ſaid A. ſhould have 
on e Trees, becauſe they were Parcel of his Inheritance, and 


Ven t the Intereſt which the -Tenant for Life had in the Trees, 
s the the Severance from the Land determined, becauſe ſhe 
in u as Things annexed to the Land. 2. In the ſame 


ſhall ase it was Rn That the ſaid Clauſe of without () G) 11 Co 64, & 
Ts 


n; npeachment of Waſt gave the Tenant for Life no great- Dyer a gn 


Intereſt in the Trees then the had by the Demile of * Rol. Nef. on 
| but it ſhou'd ſerve only that the ſhou'd not be 335: 3 Ron. ff „ 


npeached in any Action of Waſt, either to recover Da- 0e. Lit. 220, 4 
(p66 3 or the Place waſted; As if I grant to one that he Hob. vie ig Le j 
er al not be impeached for cutting of all my Trees in 148. Moor 18,- f, 1% 
crelch Woods, it ſhall excuſe him in any Action brought 3 „ * gn 
ia him for the cutting, but notwithſtanding. that the Poph. 194, « * 


roperty and Intereſt remains in me, for no Property or In- pl. x1. Bridgns, 
hic ren is thereby given him. So if a Man diſſeiſfes me of my 145. — A | 
nd or diſpoſſeſſes me of my Goods, and I (b) releaſe to 216. Herl. 7. - — 
m all Actions, yet I may enter into my Land, or tabs e 300: 253 2 _ 
Goods, for the Diſcharge of my Action is no Bar of Lit. Sed. 496, 
thay Right; and therewith agrees Lit, cap. Releaſes 115. and 
this was ſaid and reported by the ſaid Sir Chr. Wray. Vid. 
e) H. 6. Waſt. 8. where it is ſaid, if a Man leaſes Land G) Dyer ge. 
Mie impetitione vaſti, and a Stranger cutts down Trees, and Nr. 53-3 Rol. 


de Leſſee brings an Action of Treſpaſs, he thall not recover 19 RES 


highWamages for the Value of the Trees, becauſe” the Property 17: Pooh. 194 
1 to him in the Reverſion, wherefore the Leſſee ſhall reco- (4) s Co. 41. a 
4 of 


but for the cropping and breaking of the Cloſe: And it 23g; 39% _ 
ed, That if Tenant in Tail after Poſſibility of Iſſue I 25, K Rot. -® 
ug rng fells the Trees, the Leſſor thall have them: for in 1 * 
much as he has but a particular Eſtate for Life in the 12.5. 39 E: Js 

d, he can't have an abſolute Intereſt in the Trees, Sead 2h. E 
be ſhall not be puniſhed in (d) Waſt, becauſe his origt-Lir. Seck. * 1 
ul Eſtate is not within the Statute of Glouceſter cap. 5. 2, It 18 f. 2 . 

reſoly'd that if the Houſe falls by Tempeſt, (e) or other 45 E 3· . ; 
Lol God, the Leſſee for Life, or Leſſee for Years has a 11 fl. 7398: 


ſecial Intereſt to take the Timber to build the Houſe a- 12.1 2 


b. 2 Inſt. ey : 
Thing which was Parcel of his Inheritance, and in which ( i U. 84, b. ff 


Ation of Waſt and recover treble Damages: Vide 44 E. 3. 2 2 185 5 


. 7. 2. 13 H. 7. 9. 21 F. 4. 52. 1. Mar. Dyer go. 
Els Dyer 194. 3. It was relolyed, TEE (s) * 
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= 6 Timber are blown down by the Wind, the () L 
8 Tor thall have them (for they were Parcel of his Inheritang 
And not the Tenant for Lite or Tenant for Years: But! 


. they be Dotards without any Timber in them, the Ten 
= + - __ for Life or Tenant for Years ſhall have them. Vide 40 A0. 
ee that Guardian(b) in Chivalry ſhall not have Windtals; 1 

} n o the Quære in 7 H. 6. 38. well ſatisfied. 4+ Point Was, When 


=  _ /- _ the Earl leaſed the Land for Years excepting the Trees, 
which they were ſevered from the Poſſeſſion of the La 
AAlauring the Term, then after the Leſſor granted the Tr 
_ do the Leſſee, if now they be reunited to the Poſſeſſion d 
— the Land ſo that when the Term ended the Leſſor thous 
BJ 23 Wo | have them again as Things annexed to the Land. Andi 


= , "was reſolved, That the Leſſee had in Judgment of Lay al 
e Gold. 188. ſolute and divided Property in the Trees, (c) ſo that by the 
Sr ro. Leaſe of the Land they ſhou'd not paſs, and therefore th 
ea Difference was taken: If I enfeoff you of my Land (a 
1e Repm10a, cept the Trees) to have and to hold to you and your Hei 
Es - ©» now the Trees in Property are divided from the Land, 4 
_. tho in fatto they remain annexed to the Land, for if on 
=» Oz Brownl. cuts them down and carries them away it is not (d) 
1 lony: And therefore in ſuch Caſe if the Feoffor grants the 
_ Trees to the Feoffee, they are reunited as well in Prope 

ö yp ty as they are de fatto, and the Heir of the Feoffee ſhall 
1 have them, and not the Executors, for the Feoffee had il 
- ſolute Ownerſhip in both, ſo that it is not any Prejudi 
but rather a Benefit to him that they are reunited to tif 

Land. But in the Caſe at Bar he had but a Term for Yar 

By in the Land, ſo that he had not Equality in Ownerſhipii 

© Dotz, and it wou'd be a Prejudice to him, that during th 
—_ —_ Term he could not fell them, but ſhon'd be puniſhed in Wi 
— &) Hob 73. and after the Term ſhou'd loſe them, and it wou'd be 
_— againſt Reaſon that the Leſſor ſhou'd againſt his own Cn 


>» >» m0 tow mt on » ths wqaw © mm wy . eo es 


_— | have them again. It was alſo ſaid, That Barefoot, Luter u 
=_ > - Luter were Tenants in Common of the Land, and they we 
—_.. Joynt- tenants of the Trees, and ſo their Intereſt divers u 
WEE: of ſeveral Qualities, therefore there could not be an Uni 
between them. Nich. Fuller and Tanfield were of Council wit 
1 the Pl. and Egerton the Qs Sollicitor and Coke with the De 
NS Reader, Mich. 18 & 19 Devon; It was adjudged | 
ern., CB. chat Waft might be committed in () Glaſs annead 
r to Windows, for it is Parcel of the Houſe, and ſhall deſcen 
22s Parcel of the Inherit. to the Heir, and that the Execute 
_ mould not have them; And altho' the Leſſee himſelf ati 
3 oon Coſts put the Glaſs in the Windows, yet it being ol 
Parcel of the Houſe he could not take it away, or waſt it) 
04 " he ſhould be puniſhed in Waſt; And upon the ſaid Judgn 
a Writ of Error was brought in B. R. and there the Judgm. 

- affirmed. Nota alſo inter Warner & Fleetwood, Mach, 41 
442 Eliz. in C. B. it was reſolved per totam Curiam; in 
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Glaſs angexed to Windows by Nails, or in other Manner \ + 
by the Leſſor or by the Leſſee could not be removed by the |» 


tle 14 

Leſſee, for without Glaſs it is no perfect Houſe; and by _ J | 
} 
: 


Leaſe or Grant of the Houſe it ſhould paſs as Parcel there: '. 
& and that the Heir ſhou'd have it, and not the Execu- |. *\ 
tos; and 8 great Part of the Coſts of the Houſe O 
conſiſts of Glaſs, which if they be open to Tempeſts and 
Rain, Waſt and Putrefaction of the Timber of the Houſe 
would follow, which agrees with the Judgments given be- +; 1 
fore. It was likewiſe then reſolved, That Wainſcot, be it Co. Lir. j. K 
znnexed to the Houſe by the Leſſor or by the Leſſee, is Par- gwigh b | 
cel of the Houſe : and there is no Difference in Law if it Owen ao, 74 . 
be faſten'd by great Nails, or little Nails, or by Scrues, of Nr n 25 
lrons 7 the Poſts or Walls (as have been inven- 95 
ted of late Time;) But if the Wainſcot is by any of the 

ſaid Ways, or by any other faſtned to the Poſts or Walls 

of the Houſe, the Leſſee cannot remove it, but he is puniſh- 4 
able in an Action of Waſt, for it is Parcel of the Houſe, 


and by the Leaſe or Grant of the Houſe, in the Tame ; | 4 


U 


Manner as the ſeeling and plaiſtering of the Houſe, ſhall P 
as Pargel of it. | 
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3 FULWOOD's Caſe 
* 


Etween Cartwright Plaintiff, and Roberts Defendantvin 
Ejectione firme of Houſes in London upon a Demiſe? 
Pens made by Sara Sharington, &c. Upon Not guilty plead- 
4 | ed, the Jury gave a ſpecial Verdict to this t; T. c 
1 was ſeiſed of the Houſes aforeſaid, and primo Eliz. took s 
4 Wite, and afterwards 1 Eliz. before the Mayor and Alder 
men of London acknowledged a Recogniſance of 250 l. 
the Chamberlain of the City of Loxdox and his Succeſſon, 
according to the Cuſtom for Orphanage Money; And aftes 
- wards, ſ. 8 El. the ſaid Caſtle came before the Recorder & 
TDLondon and Mayor of the Staple, and acknowledged ſe ts 
1 bere 200 l. to Sir Thomas Rivet, And afterwards anni 10 BY 
Sir Thomas Rivet ſued Execution upon the ſaid Statute, and 
Liberate; upon which the Sheriff delivered the ſaid Houſes 
-amongſt others to the ſaid Sir Thomas (but it did not aps 
that the Liberate was returned;) And afterwards thel 
A cceflors- of the ſaid Chamberlain fued Execution in L 
A4uon by a Precept in Nature of an Elegit directed to ol 
Hit Serjeant of the Mace, and Officer of the ſaid Co 
who by Force thereof delivered the ſaid Houſes among 
F thers for one try to the Chamberlain aforeſaid ; A 
1 afterwards Tho. Caftle died, and after his Death his Will 
—_ recovered Dower, and had the ſaid Houſes affigned her f 
_ her third Part to hold in Dower, and ſhe died in an. 18 
Ea. and afterwards the ſaid Chamberlain affigned over his I 
- , . " tereſt to one Fulwood, and afterwards 21 Eliz. Sir T. allo 
ES | ed over his Intereſt to the ſaid Fulwood alſo: Anno 29 H 
tte Heir of the ſaid Caſtle demiſed to Guilbert Sari 
_— the ſaid Houſes for Years, who demiſed to the Leſlor of 
=  - -the Plaintiff, upon whom the Defendant by Title derive 
rom the ſaid Fulwood enter d, &c, And if the Entry 
mme Det. was lawful or not, was the Queſtion. And in tl 
ee 9 Points were unanimouſly reſolv'd by Sir Gift 
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Pele 2 


Chit Juſtice, and the whole Court. 1. That whereas 
n obj 3 in =D 1 2 ſole Corporation or Bo- 
SFolifick,” be it creat harter or criprions - ay : 

$ 3 Parſon, Vicar, Maſter of an Hoſpital, c. no Seu 
* hate! either in Action or in Poſſeſſion, ſhall go in D Os ; Cor Lite gue 
on, but the Execurors or Adminiſtratore of . rooration de 
e hall have them, no more than the Heir 0; 2 K. 2-4. a. 


[ is Inheritance in Caſe of a Body private. But other- 


e it is in Caſe of a Corporation (v) aggregate of many, (0 Dyer 48. pl. 
Fg Dean and Chapter, Mayor and Comminalty, and the like, “ 27t de 


h there they in Jadgment of Law never die. Ang all 


— arned þ er to? Curiem, 8 E. 4. 18. & 20 F. 4. 4. 


| * it was uud, that the Chamberlain of Lon- 
3 Corporation, that his Succeſſor could not 
hive niſance acknowledged to his Predeceſſor; | 
writ was — that the (c) or ſhould have () Cr. Bliz 


a by Cuſtom, and the ſame Cuſtom which has created lc. 15% 

| +] made him .a Corporation in Succeſſion as to this ſpe- 

al Purpoſe concerning — e, has enabled his Succeſſor 

ale ſuch Recogniſan Obligations, Sc. which are 

ade to his — ſuch Cuſtom. is grounded up- 

eat Reaſon, for che k Executors or Adminiſtrators of | 
WChamberlain ought not to intermeddle with ſuch Re- ec 

ies, Obligations, Cc. which by the ſaid Cuſtom | 

en in the corporate Capacity of the Chamberlain, 

pd got in his private Capacity: But a Bithop, Parſon, Cc. 

any ſole Corporation which are Bodies Politick by Pre- 


their 8 and not in their politick Capacity, for 
as ſuch Cuſtom (as is in the Caſe at Bar) to take 
attel in — politick or corporate Capacity. 2. It 

> objeged, That — the Statute of W. 2. cap, 18. which 
ay the (4 Elegit, provides, Quod de cetero fit in elcftions (4) » i. uh 
r. quod vicecomes liberet ei omnis catalla, &r. & nedie- - 
terre: ſuc, quouſque debitum fuerit levatum yer rationabile 

| =_ extentum, Cc. That becauſe the Statute gives 


te 


* in (f) ancient Demeſn, becauſe 2 22 15 
Fnquir ſt, and En in Redideifin 15 22% 
ki Fe — by the —_— in 


Es — 


Bithop, >: 90. „ Bro 


Wine Man an have them; for Sucoeſſion in à Body Poli- rer . 1h > 


is for in this Caſe the Corporation of the Chamberlain 714. Cs - 


ion, can't take a Recogniſance or Obligation but only 36 


jr 100. pl. Th 


7 
L, — 


1 to the Sheriff to execute the by 4% by rea- —— 


3 
* NA 


' * Shen Demel tiere is nor any Sheriff; and the Baili who 
e Officer in aneient Demeſn ihall not r Place of 
.,./, . the Sheri” Bur it was teſolved by the w | 
. "the Execution was well enough, for the Statute which pre: 
--  » vides; That Proceſs ſhall be made to the Sheriff, by Equity is 
(Cx. Car. 319. 20 be extended to „ & 3" vine immediate Officer to every 

Court of Record of the King, and ce potivs, becauſe the 
Statute of W. 2. cap. 18, couples the Elegit with the Ne 
Fcias, and limits both to be executed by the Sheriff; and 
Ter without Queſtion the Serjeant at Mace in the Caſe ar 
br Bar may execute a Fieri facias: And it is not like the Cafe 
- of Waſt, for the Statute of W. cap. 14. provides that in 
OH r 699 Jar x perſons accedat ad locum vaſtatum ; So that the 
Dyer 204 Ff . perſonal Appearance of the Sheriff is requiſite, and in the 
Caſe of Rediſſeiſin the Sheriff is (c) Judge, and therefore 
not like. 3. Where it was further N that the Erxe- 
= + - ention upon the Elegit was not lawful, for as much as Sir 
| +. - Th. Rivet was in by Matter of Record whereof he ought 
—= da take Notice, and to have ſued Scire facies againſt him, 
3 in Proof of which the Books in 9 E. 4. 24. & 2 R: z. 8. 
1 | Simpſon's Caſe, were recited. But it was reſolved per 
totam Curiam, That the Execution upon the Blegit was good 
enough: But it was ſaid, if the Sheriff had returned the for- 
mer by Extent, and the Matter had appeared to the Court, 
8 Cr. Jac. 478. the Plaintiff (d) ought ro have had a Scire facies ; But the 
rauen whole Court ſaid, if the Sheriff levies Execution it is good 
EE © , _. enough, vide for that 22 E. 3.7. 4. It was objected, that here 
| was no Statute or Recogniſance in Nature of a Statute ſuf- 
E ficiently found, for the Jurors have found, That the faid 
_ . Tho. Cafile Veniebat coram R. O. Recordatore civitatis Lond 
= & Tho. O. majore ftapule, & recognovit ſe debere The. Bod 
Ca Hob.ss- mnliz 200. |. and doth not ſay, ſecundum formam (e) St 
"A — ——_ Cc. nec * ſeriprum obligatorium, & c. where the Statute 
ent. 3. 23. H. . provides that it thall be by Bill Obligatory ſealed 
. with 3 Seals. But it dont appear by the Verdict, that there 
_ was any Bond or any Seal, neither doth it appear by any 
Word of the Verdict, that it was made according to the Stat. 
&c. And it was ſaid, that altho' Verdicts being the Words ot 
Lay Men ſhall be taken according to their Meaning, and there 
| 3 need not be ſo preciſe Form in them as in Pleading, yet the 
F _ . . - Subſtance of the Matter ought to appear either by expreſs 
8 Words, or by Words equipollent, or tant-amount, fo that 
F” _-- - there ought to be convenient Certainty, which if it be 
_ 1 falſe the Party, for me — wy have his _—_ 1 But 
| C 413- it was reſolved, that the (f) Verdict is enough, for in 
1 3 much as they have found a — er the Mayor 
1 Rayon, 250. rf, and Recorder, c. it ſhou'd' be in a Verdict of Laymen in- 
1 x Co. > a. tended according to the Statute, for otherwiſe th could nos 
Fand ic. take any Recog. and alſo tha chole Sequel of che ick 11 
. Flies that this was a Recogniſance in rhe Nature of aotatuts 
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” otherwiſe ab Execution could be ſued. thertubeh Is the ö 
Chancery. 5. It was objected when the Wile of the Com. 


ind ſo have double Remedy, which never was the Intention t n and 


- ſhould re-enter into the ſaid Land ſo evicted, and therek. he 
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for recover d Dower, and thereby the Poſſeſſion of the Co- 
was.evicted, and alſo when 2. greater Term in the 
ſoiety was evicted by Force of the Elggit chan the Conye  - 
ſee had; for (for Example) the Extent upon the Stature it 
0 Eviction had been incurred in 13 Years ; and the Mole- 
ty which was evicted by the Elegit wou d be ſubje& to Exe- 
tion by Force of the Elegl for 15 Years ; ſo that a great; 
ter Term was evicted by Elzgit, and a greater Eſtate way 
recovered by the Writ of Dower has the Connſes had, | 
therefore he ſhou'd be pur to his Scrre faczas upon the : 
3 32 H. 8. cap. 5. (4) for otherwiſe great Miſchief 9 Pf. 2 | 
would enſue, for if the Conuſee ſhould hold oyer after the lla. | 
Death of che Tenant in Dower, .and 12 the Extent upon m 
the Elegit incurred, then during the Life of the Tenant in 
Dower, and during the Execution upon the Blegit, the Co- 
nuſee might ſue 2 new Execution upon the ſaid tatute, 


of the Statute. But it was reſolved per totam Curiam that = 
in this Caſe the Conuſee could not haye any Help of the 9 
laid Statute, for in as much as but Part was evicted, ſ. th 1 
Moiety upon the Elegit, the Conuſee ſhould not only. held S ft. 27. 
oyer the other Moiety, but alſo after the Death of the Te- | 
nant in Dower, and the Extent upon the Elegit ended, he 


$ not helped by the ſaid AR, for the ſaid Ac will not help = 
when the Conuſee is put clearly without Remedy to 
obtain any Part of his Debt: As where the whole Execu- 
tion is avoided. by Title paramount for ever. And that ap- Co. Lit. fg. b. 
pears by the expreſs Words of the Preamble, for the Words 7 
of the Preamble are; By Rea ſon whereof the Olljgecs, Necog- 
wſees and Recovercrs have been thereby ſet clear! y. withogt Bu 
medy 172 Manner of Suit of Law. And the Body of the 
AQ refers to the Preamble, ſcil. ſuch Lands, &c. In the CL 33 I. 
Body of the Act it is ſaid, Any ſuch Landi, Tenements or we 
ereditaments, as be or ſhall be had or delivered in Extent; 
and doth not ſay, or any Part thereof : And it is provided 
that new Execution ſhall be done; for the 5 of ibe 
Refdue of all ſuch Debt and Damage as then ſhall afpear to 
wnlevied, &c. And that can't be when but Parcel of the 
and extended is evicted ; for by the Common Law the Co- 
nuſee in ſuch Caſe is not without Remedy, but the. Conuſee 
ball hold the Reſidue of the Land over, till che Reſidue of 
the Debt ſha}l be ſatisfy d; and therefore if he ſhou'd have his 
Remedy alſo upon the ſaid Stat. he wou'd have double Satiſ- 
on, which wou d be inconvenient: And if the Conuſee 
Remedy eith, in pre' for Part, or in ſuturo for all, or Part, 2 
the ſaid Act of 32 H.8.doth not extend to it. 6, It was object. Co Lit. 258. N. 
that when Sir T. had Execut. (erem gra) of 4 Houſes, and 
e Extent of that by Courſe of time would endure for 13 Years 1 
and afterw, 2 of the ſaid Houſes are evidted by Elegit for ws 


R Fol v oo p Caſe: Har IV. 
Years, and afterwards Sir T. River aſſigned over all his In. 
. tereſt inthe Execution upon the Statute to Felwood, that this 
Alignment as to the two Houſes ſo evicted was void, for 
in That a greater Term was evicted than the Conuſee had 
for the * and then at moſt the Conuſee had but 2 
Poſhbiliry w ich could not be aſſigned over. And a Caſe 
-— now lately in C, R. was cited, which was ſuch in 

A Min' poſſeſſed of a Term for divers Years, devi. 


= - fel the Profits thereof to one tor Life, and after his Deceaſe 


to another for the Reſidue of the Years, and died, the firſt 

Deviſee enter'd by the Aſſent of the Executor, and after- 

wards he in the Remainder wig» the Life of the firſt De. 

_. - ._  viſee aſſigned it to another, and afterwards the firſt Deviſee 
8 died; it was 4 that the Aſſignment was void, for he 
8A. in Remainder had but a (3) 03.0 96 From the Life of 
3 the firſt Deviſee; for it is as much in Law, as if the Land 
Ae 1, had been deviſed to him for ſo many of the Years as he ſhou d 
rr nd Live, or for the whole Term if he ſhould live ſo long, ſo 
that the Intereſt of the Term ſub modo is in him, and the 
ather in Remainder has but a Poſſibility which he can't 
grant over: But it was reſolved, That in the Caſe at Bar, 
the Conuſee had an Intereſt in the two Houſes which were 


« 


+3 
Cr. 


> © evifed, forit was agreed by them, if a Man is bound in 


8. 2 


dnn. two Statutes, and the latter Statute is (50 firſt extended and 
4, delivered in Execution, and afterwards the firſt Statute is 
put in Execution for greater Time, and for a greater Sum 
than the firſt was, yet when the firſt Stat. is ſatisfied, and 
his Intereſt lawfully determined, the 2d Conuſee ſhall have 
the Land again by Force of the firſt Extent: and ſo in the 

- i Cafeat Bar, when a Moiety was evicted for 15 Years by 
TIL Force of the Elegit, now by Computation the Conuſee of 

3 the Stat. ſhall hold the other Moiety for r5 Years, and after 
the 15 Vears expired, the whole Land, until the whole Debt 

upon the Stat. is ſatisfy d: So that it is not a Poſſibility, nor 
ſioð uncertain but that by Computation it may be by reaſon 
2 $Co.5-2- able Intendment made certain: Et id (c) certum eft, quod 
a Mes certum reddi poteft : And altho' Caſualties and ſudden Acci- 
900. 30.2- dents may happen, yet Caſus fortuitns non oft ſperandus, & 
"88.2 Brown.” (e) nemo tenetur divinare. It was alſo reſolved, that if the 
e ſee is ouſted by Wrong by the Conuſor, or any other 
it» Rep, 98. who has the immediate Eſſate, that the Conuſee ſhall hold 
65 8 9 over. So when the Wife (g) of the Conuſor recover d 
Ji wer, the Conuſee ſhall hold over, for ſhe claimed by 
8 Tu, ber Huſband: The ſame Law if a Man makes a Leaſe for 
1 b. Life or for Years, and (h) afterwards diſſeiſes his Leſſee for 
cala. Life, or ouſts his Leſſee for Years, and acknowledges a Stat. 
or Recogniſance upon which Execution is ſued, and afterw. 

the Leſſee for Life enters and dies, or the Years 2 the 

„ Oonuſee ſhall re-enter and hold over; And ſuch Evic- 
Ag tion for a Time is not within the ſaid Ad of 32 H. & 
becauſe the Conuſee has Remedy in futuro. 7. It was ob- 

Jeted that for as much us the Liborsze was not returach, 
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Execution was not- lawfully done, for in as muchas Teriane 
by Statute Merchant is Tenant by Matter of Record, the: 
Liberate - ought to be returned, or otherwiſe he will be 
Tenant by Matter in fact in pair, and not by Matter of 
Record. Alſo the Liberate ought to be returned, or other»: 


2 - w/R.n&o + = 


ſe wiſe the Time of the Liber ate made will not appear, and te 

f Term of the Conuſee ſhall begin from the Time ok che (4) C4) Cr. EL 499 
Leas executed, quod vide 33 H. 8, tit. Statute 41. 2. It | 

* appears by the Liberate that the Conuſee ſhall be ſatisfied 


for all his Coſts and Damages gue tunc, ſ. tempore of the De- 


he livery of the Land to the Conuſee ſuftauit, ſo that the Time g 
of of the Delivery is material and ought to appear of Record. . 
ad z 1f the Terre - Tenant ſhou'd be driven to ſue a Scire fac 2 
1d after the Extent incurred by Courſe of Time, the Liberat⸗ BER 
ſo ought to appear of Record, ſo that it might appear to the 

he Court that the Time is paſt. 4. It was ſaid, that it wou'd 

nt be dangerous to Purchaſors, for they could not know of the 

ar, Execution by any Search, if the Execution don't ap of 

ere Record : But it was reſolved per totem Ciriem, that the Exe- 

in cution of the Liberate was well enough, altho the Writ was | : 

nd not () returned, for the Writ is not conditional, but has (Q) : Lean: Reps 
is theſe Words, Et'qualiter hoc precegtum, &c, and is ſtronger Moor 3 


am . han che Caſe of the capies ad ſatiofaciendum, for there are h f, 33. 
ad Words conditional, and yet the Execution is good altho' the Refe- 3. 4. 
ne Wit is not returned; So of Habere facias ſerfinam, and ge- . . 40 
the nerally of all other Writs of Execution which are the moſt 
by final Proceſs, and after which no Judgment is to be given, 
of vr no farther Proceſs had: Vide Paſche 13 Elis. inter B r-.’ 
ter WM 19. Bere, 17 A. 24. 32 E. 3. 101. tit. Sire ſas, 19 E. 3. 
ebr Lie facies, 120. 20 H. 6. 24. 21 H. 6. 5. b. 1 H. 4. 
not e Ius faid,” that: this. Cala was SENIOR * 
One of Elegir, where an (c) Inquiſition was to be tas) Poſte 74. b. 
n Len, for there the Writ ought to be returned, to the In- Jae. 569. Dyer 
cci- int that the Court ſhall judge upon the Sufficiency or In» Rr g, cr. 
17 ſufficiency of that Inquiſition; — was agreed clearly EL 584. Dal 24. 
the Wl That where no Inqueſt was to be taken, but only Land to ** * 
ther be delivered, or Seifin had, or Goods ſold, Cc. which were 
old WM Pot Matters in Fact, theſe are good altho' the Writ is not 
erd Warned; ). But every Ingueſt raken by the King's Wii (0 5 Co. . 
11 to be of Record, and not averrable by the a 
6, It was objected that after the Extent upon the Sta 
ws hy incurred by Couſe of Time, the Conuſor might enter, 
„ thould not be put to his Scire facias; for altho 
the ages and Coſts are incertain, vet the Judges | 
the nicht adjudge and take yr ap ny > of them, for firſt the 
vie- Time of the Conuſans of the Statute a and for 
1 8 t Time the faid Debt was with-held till the Liberate, 
ob- o that they might well judge of the Damages and Cofis 3 
ned, aud therefore when by Courſe of Time as well the Debr 
| wa K3 a 
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8 = the and Damages, and greater Som. is levy'd, che Co- 
nuſor might enter: And Difference was taken when the Ex. 

tent incurs by Effluxion of Time, and when by caſual Pro- 

1 fit ; for when it is ſatisfy d by caſual Profit, he 10 to ha ve 
©» Ca) 3 Rolls 4834 (4) S fac, but in the other Caſe he may enter. And to this In- 
42 tent the Books in 32 F. 3. Sci fac 101. 11 H. 6. 7. 9 E. 4. 50. 
9 2 R. 2. Brecmion 17, Fitz. 15 H. 7. 1 wete cited. Et vide 
30 H. 6. I. b. 38 E. 3. 10. 14 H. 4. 2 hat in Debt the Court 

may aſſeſs Cots and Damages without any Enquiry for the 

_ = Neaſon aforeſaid. But it was reſolv'd by the whole Court, That 
and. 19% ig the Caſe at Bar the Conuſor could not enter, for the Co- 
4 nuſee mall hold the Land not only till he is ſatisfied for 

(0 Cr. Car. 59h, (b) Damages, -&:. for the Detainer of the Debt, and for 


= $9652 $2 Cofts of Suit, but alſo for his reaſonable Labours and Ex. 
| pences, & c. for the Entry thereof is, Tenendum ut liberum ie- 
1 | nementwn, Oc. quouſque dabitum pred” una cum damnis & cif a- 


gets fuis neceſſarns & rationabilibus, ut in labortbus, ſectit, dils- 
ion, & expenſſs, & c. which are incertain. foraſ- 

much as they are incertain, and the Conuſee in by Matter 
of Record, Reaſon requires that the Conuſor ſhould bring 
6.7, - "a Seirefirigs againſt the Conuſee before that his Eſtate ſhall be 
n ade. defeated 5 Alſo the Court of (c) Chancery which awards the 


Extent and Liberate, ſhall adjudge of the Reaſonableneſs of 
ttt Coſts, Damages, Labours, Expences, Cr. as any other 
OCOourt, And it was agreed by. all, That in Caſe of Elegit, 


(4) n.535. wry Conuſor after Satisfaction had, might enter, for he 
r Id not have Damages, (e) Coſts, nor other thing, but 
Int. 560. only the Land until che Debt is ſatisfy'd ; and becauſe all 
3Inlt- 678. ig certain, the Conuſdbt after the Extent expir'd might 
enter: Vide the Statute de Mercatoribus 13 E. 1. the Statute 

of Acton 'Burnel, and the Statute of 27 E. 3. for Coſts, and 


: | Dimages upon the Statute Staple. And Judgment was gi- 
J deen againſt the Plaintiff. Willzam Daniel, James Dalton, and 
EF |... _ ethers were of Council with the Plaintiff, and Edward Cote 
_—_. and others with the Defendannt. 
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PF Lizabetha Hynde ſum' fuit ad reſpond' Rich. Labbe ar- 
E de placito quare cum de communi concilio regni dom 
Reg Ang proviſ ſit, qd' non liceat alicui vaſtum ven- 
dition ſeu deſtruction facere de tert domib', boſe” ſeu gardi- 
nis fbi dimiſſ. ad term” vitæ vel annor' ; ead* Eliz. de terr & 
boſe im Gd2zing E Mhitchurch, quos renet ad term annor” 
en dimifſhone Ro. Garrard de præf. Rich' ex aſſignat' quam 
Will. Hawe qui ill præf. Rob. dimiſit ad eund' term inde fec* 
pref, Ni. fecit vaſt, vendition', & deſtruction', ad exhzredita- 
tion tpf* Ric.” & cont form proviſton' prædict c. Et unde 
idem Ric. per Tho Lane attorn' ſuum dic qd' cum pred? W. 
Howe fuiſtet ſeiſit de uno meſuag voe Yatbve Plare, 200 acer 
terr', 10 acr prati, 100 acr' paſt, & 55 àcr' boſe” cum 
pertinentiis in Goring x Whitchurch præd' in domind ſuo 
ur de feodo: & fic inde ſciſit exiſtens 4 die Jan ann teen 
dom” Regina nunc 29 apud Goring præd 19 quand indent' 
fuam int præd' Will“ per nomen W. Hawe de 8 | 
roc de Goring in com” Oton yeoman ex ui parte, & pre: "ij 
:Gartard per nomen R. Garrard de Yedſo2 in ton Bitks 1 
pen, ex alt* parte factam cut” alter part” ſigillo ptadict R. _ 
ſignat idem Rich? hie in ctut'-profert,'ca/tHr' et Life | | 
dem die & anno, dimiſit præfat. Rob, rentmennta' edc M | 4 
pert”, excepti(Qarane viti Agnu' Hive matrivie} i. Ata 4 
pe meſa pred” parc' præmiſ. pomar' & gard', uno clauſo voc* Co 
Reaves Deane, & uno clauſo voc Bell Cloſe, & pomar' voc 
the D2chard Pedell parcell' præmiſſ. qual ead Ag. tunc occu- 
pavit, & ante tunc acceptaſſet & agreaſſet recipere pro doee 
ſua, de, in & pro tenementis præd' cum pertin' : Habend' & _ 
oecupand ead' tenem cum 3 (except præexcept Jeid Ro. 
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2” E affignatis ſuis a feſto Natalis Domini tunc ultimo pre 
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terito, uſque finem & termin 16 annor extunc proxim ſe. 


quen & plenarie complend', virtute cujus dimiſſion idem Ro. 


in præd tenemen cum pertin' ſuperius in forma dimiſ. 
intravir, & fuit inde poſſeſſion; & ſic inde on' exiſtens. 
20 die Avguſti anno regni dicta dom Reg* nunc 29 apud Go. 
ring prad conceſſit totum ſtatum intereſſe & termin annot 
ſua quæ ipſe tunc habuit ventur de & in prædict tenementix 
cum pertin' ſuperius in forma præd dimiſſ. pref, El. Hynde, 
virtute cujus conceſſion? præd Eliz, in eadem tenementa cum 
pertinen ſuperius in forma præd' dimiſſ. intravit & fuit inde 
poſſeſſion, ipſaq; Eliz. fic inde poſſeſſion exiften' ac prædict 


Will. Hawe de reverſione inde in dominico ſuo ut de feodg 


forma præd' ſeiſit exiſten, idem Will. 7 die Martii anno 
— 5 dictæ dom Reg nunc 30 apud Goring præd' per quand 
indenturam ſuam barganiz & venditionis inter præd' Will 
ex una parte, & eundem Rich' ex altera parte factam, cujus 
alteram — ſigillo pred? W. Hawe ſignat idem Rich hic in 
cur" profert, cujus dat eſt eiſdem die & anno ac ig cur di 
dom' Reg. de banco hic, ſcil. apud Weſt. termino Paſchz 
anno regni dict dom Reg 30 ſuprad' coram tunc juſtic ip 
dom' Reg de banco præd' ut factum præd Will Hawe per 
111, cognit”, ac infra ſex menſes tunc proxim' ſequen' 


ipſum 


I eil. eodem termin Paſchz debito modo in eadem cur' de re-. 
cordo irrotulat ſecund” form ſtatuti in hujuſmodi caſu edit 


& proviſ. pro & in conſiderat' centum & viginti lib pref, 
Wil per eundem Rich* ante tunc ſolut', barganizavit & 
vendidit eid Rich inter alia reverſion” prad', habend' & tes 
nend fibi & hzredib' ſuis imperpetuum; quorum quid' bar- 
gania vendition & irrotulamenti . 
cujuſdam ſtatuti edit in parliamento dom H. nuper Regis 
Ang 8. tent' apud Weſt. in com Midd' 4 die Februarii anno 
i ſui 27. de uſibus in poſſeſſion* transferend*, idem Rich 


Farr & adhuc ſeiſit exiſtit de reverſione præd indominico ſuo | 
ut de feodo, zploq; Rich, fic inde ſeiſit exiſten, ac przd' Eliza. 
de tenementis prædꝰ cum pertinen' ſibi in forma przd' conceſ. 
in form przd* poſſeſſion exiften', ead* Eliz. fecit vaſtum, ven- 
dition & defiruction' de terr', viz. fodendo in 10 acris terra 
in Goring præd parcel] tenementorum pred? prafat' Robert | 
in forma piæd dimiſſor cent care ctat argill prec cujuſliber 
_ - earedar' argilli inde 8 d. inde capiend' & vendend' de boſc' 
etiam via. ſuccidendo & vendendo in quo buſco voc — 


obe, contin? 10 acr* boſci cum pet in Goring præd | 


„ 
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prætextu ac vigore | 
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PART I HyYnDe*: "Caſe. _ 
wnementorum præd cum pertinen prefato Roberto ſuperim 
in form prædict ſuperius dimiſſorum ducent -quercus precii 
cjaſliber earum quinque ſolidorum per tot contentum ejuſ- 
dem boſci ſparſim nuper creſcen', ac in quodam alio boſco p 
woe the Pedge Row, jacent' in Goring przd', jurta pred? 
boſcum voc Yeighg2ove in Goring pred, parcell' tenemen- 
torum przdi& cum pertinent in forma prædict præf. Robert? 
dimiſſor' quadraginta quercus, precii cujuſliber earum ſex ſo= 
id per totum content” ejuſdem boſci ſparſim 18 creſcen', 
ein quadam Copicia voc Yome Coppice, in Goring pred! 
= 


' 
\ 
. 


; 1 cum — præf. Rob. in 
ic ſuperius dimiſſorum centum quercus precii cuj 
—. Foe aw ſolidorum in ead — voc Þome Copyics 
fimiliter nuper ſparſim creſcen', ac in viginti acris paſtur voc 
Panging in Goring pred” jacent ibidem inter quoddam 
uſum voc Pt Bill, & aliud clauſum voc Pyker⸗ 
ſcil. parcel! tenementorum przd* cum pertinen- 


ou Roberto in forma przd' dimiſſorum decem quercus, 
precii cujuſlib earum decem ſolidor, ſex fraxinos precii cu 


juſlib' earum quinque ſolid', & decem fagos precia cujuſlih 
carum ſex ſolidorum in eiſd' vigingi acr' paſtur' ſimiliter nu- 
per ſparſim creſcen'. Ac in 12 ſepe cujuſdam clauſi voc 
Home Field in Whitchurch pradict ſeil. tenement 
predia” cum pertinentũs przt. Robert in forma prædic dis 
milſorum contigue adjacent cuidam boſco voce Nanes Cops 
pice, tres quercus precii cujuflib' earum decem ſolidorum, ac 
unum fagum precii decem ſolidorum, as in quadam alia ſepe 
ptrdict voc Yome Field in Whitchurch 5 ical, 
parcelP tenementorum przdi&t cum pertin pref. Rob. in for- 
ma pred* dimiſſorum contigue adjacent” præadid boſco voc 
mon Coppice, decem quercus, precii cujuſlib eat vigi 
ace 
ill aliarum querculorum voc apling, vi illium 
agorum, & frazinor ad valentiam vigioti — 
d pred” boſco voe Yi „ ac decem mill aliar 
voc Dheſapling, decem millium fagorum & centum 
rinorum ad valentiam viginti librar in prad' boſco voc 
ge Hedge Row, & decem millium quercum, decem mill 
pgorum 3 ary ane ad valentiam vigin 
in Copicia voc oppice, per i 
tot content illor . — boſc & copicim f 
t creſcent ſucciſar per morſus & depaſt animalium penitus 
nſtat' & deſtruct fore ad exhzreditationem ipſius Richardi, 
contra tormam proviſionis przd', unde die quod deteriora- 
weſt, & damn habet ad valentiam 200 l. & inde produc” ſe&* 
Ec pendick Eliz. per Radulphum Burges attornar' ſaum, 


ut & defend vim & injuriam quando, &c. Et quiequid Ar. 


in permittendo nine ſtipitibus vigiati 
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Et die qt pizdit-Richard' actionem ſuam prediaen 
rerſus eam habere non debet, quia dic“ quod bene * 
eſt quod preædictus Willielm us Hawe fuit ſeifit* de tene. 
pred cum pertin in dominico ſuo ut de feodo, & ſio 
jade ſeiſit exiſten prædicto quarto die Januarii anno regni 
di dominz Regin nune viceſimo nono ſupradio, per ln 
dentur ſuam pred? dimiſit præf. Roberto tenemen pradid 
eum pertinentiis, (except preexcept') habend* & occupand 
bd at aſſignatis fuis a przdi& feſto Natalis Domini tune ulti- 
ms praterit, uſq; ſinem & terminum præd' ſexdecem annor 
extunc prox' ſequent 8 plenar complend, virtute cujus di. 
Miſſionis idem Robertus in tenemen præd cum pertinen' ſy. 
perks in forma pred'dimiſf intravit & fait inde poſſeſſion 
fic inde poſſeſſionatus exiſtens przd* viceſimo die Auguſi 
anno regni dict dom Regine nunc viceſimo nono ſuptad, 
oohceſſit totum ſtatum intereſſe & terminum ann ſua que 
_ tunc habuit ventur de & NE? On cum pertin 
perius dimiſſis pref. Eliz. Hynde, virtute _— conceſſion 
predif? Eli. in eadem tenemen cum pertinen ſuperius dimiſ 
intravit, & fuit inde poſſeſſion prout præd' Rich per nart: 
tionem fuam pred ſuperius ſuppon': Sed ead Eliz. ulterius 
die ns eadem Eliz. de tenemen' przd' cum pertinen ſupe- 
tus dimiſſis in forma pred poſſeſſionat exiſten ac prad' N. 
Haws de reverſione inde in dominico ſuo ut de feodo ſeifit 
exiſte, poſt pred ſeptim' diem Martii anno triceſims ſupnd 
& afitequam- prad Indentura barganie & venditionis unter 
d' Willihelm' ex una parte, & pref. Rich' ex alter parte 
Regine de banco hic in ferma præd ii. 


fac im eur dit dom 
rotulat furt, quidam finis levavit in curia ejuſdem dom Reg! 
de banes tis ſcil. apud Weſtm præd' a die Paſch in 15 die 
anno regni ſui triceſimo ſuprad coram Edmundo Anderſm, 
iſco Windham, 'Willihelmo Periam, & Franciſco Rhodes, 

= 
e 
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ute ipſius dom' Reg de banco & aliis dit dom Ref 
us tunc ibi præſentibus, inter præd' Richardum pet 
nomen Richardi Libbe generoſi queren, & predidt Willihel 
Mum Hawe & Elenam uxorem ejus deforc*. de tenementh 
Prisdictis cum pertinentiis ſuperius in forma prædict dini 
inter alia per nomĩna unius meſſuagii, unius cotagii, duorus 
gerdinorum, ſeptunginta acrarum terr, unius acr' prati, & 
cem actarum fan ſexaginta acrarum boſci, & decem acnt 
Sifipnoram & bruerz cum pertinen' in Goring & Whirchurd 
pred”, & in MapleDeram in com præd, unde placit” conven 
Noni fümmonir foir inter eos in ead' cur, ſcil. qd præd W. 

L recog pred? tenet? cum pert effe jus ipſius Ri. ut ill qi 

idem Ri. habuiſſet de dono ore ” Will & Elena, Et ill 

miiferant & quiet clam' de ipfis Will & Elena, & hæred ſui 
predift. Richard" & heredibus ſuis imperpet : Et prætem 

Ht Willihel' & Elena conceſſerunt pro ſe & hæred 11 


An 
Ve 


„ Far VL HyNDE' 7 Caſe. 
W. ad' ipfi warrant przd' Ri. & hæred' ſuis pred* tenem' cum 
to in' cont omnes hom imperpetꝭ, prout per finem illum hic in 
4 cur de Recordo refiden' plen liquet, qui quid” finis in for- 
i n przd' levat, habit" & levar” fuit ad uſum pred” Rich. & 
ni hered' ſuor poſt quem quid finem ſicut præfert' levar* ſ. 25 die 
Ne April an reg dic dom Reg — ſuprad* præd' indent 
Af Ri. ut præfert facta coram præfat Juſtic' dict dom' reg 
bl e Banco hic irrotulat fuit : Et eadem El. ulterius dic! quod 
u. ipſa ad conceſſian re verſionis tenementor pradꝰ cum pertin 
or uperius ut præfert dimiſſorum virtute finis pred” præf. Rich. 
li- non attornavit five agreavit ; Et hoc paratus eſt verificare, 
lu WH unde petit judic* fi przd* Rich actionem ſuam præd verſus 
n, eam habere debeat, &c. Er przd* Ri. dic' qq' placit' prædi 
Eliz. ſuperius in barram placitat', ac materia in ead* content 
minus ſufficien in lege exiſtunt ad ipſum Ri. ab actione ſua 
aur. pred' verſus pred' Ef habend' præcludend, quodque ipfe ad 
þ it illod modo & forma prædidt placitat necefſe non ha- 
nec per legem terre tenetur reſpondere ; & hoc parat eſt 
veriſic, unde pro defectu ſufficient placiti in hac parte, idem 
N. petit judic & damna ſua occaſione vaſti præd ſibi adju- 
un  dicari, Kc. Et prad' Eliz. ex ay ipſa ſufficient” materiam in 
VP Wl barr' actionis præd' ſuperius allegavit quam ipſa parat' eſt vo- 
V. nic, quam quidem mater* przd Ri. non dedicit, nec ad eam 
if viqualit' reſpond' ſed verificationem illam admitter' omnino 
recuſat, petit jJudic' & quod præd Ri. ab actione ſua pred 
yerſus eam habend” pracludatur &c. Et quia Juſtic' hic ſe ad vi- 
ſue volunt de & ſuper pramilſis priuſquam judicium inde red- 
t, dies dat eft partibus præd hic uſque a die Paſchæ in 15 
dies de audiendo inde judicio ſuo, eo qd iidem Juſtic hic in- 
de nondum &c. | 
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hard Libbe Eſq; breche an Action of Waſt 2gainſ 
Elizebeth B. d., and declard, That Williem Howe un 
feiſed of - Houſe called Place, and certain Lands in 
| Goring and Whitcharch in the County of Oxford. And 4 die 
Jui, anno 29 Elis. by his Deed indented demiſed the Te- 
nements aforeſaid to Robert 82 from the Feaſt of Chrif 
mas then paſt for 16 Years, who 24 24 47 the ſaid 29 Year 
affign'd his Intereſt to the nd that the ca Wils 
333 zm Hawe (a) 7 Mei, anno 30 Reg Elia. by Deed indented 
and inroll'd in the Court of CB. Termin to the Forn in _ 
TS within fix Months 9 
= or the Conſideration of ny Wind a: and er 
—_— rind Reverſion ro the — x A wo Phra in Fee, and 
| d the Waſt in diggi vs „Ge. The Defendant 
conteſs d chat Williem Harp w. was yo: of the laid Land; and 
has he by the ſaid Indenture demiſed to Robert Garrard, and 
that he aſſign d to the ſaid Elia abeth, grout, Cc. But ſhe furs: 
ther ſaid, that after the ſaid 7 Day of May, in the ſaid 0 
5 Year, and before the ſaid 3 of and Sale was 
* enrolled, the ſaid Williew Hewe 1s Paſche in the ſaid 
Year levy'd a Fine of oy "Tenements aforeſaid tothe 
Richerd Libbe now Plaintiff, come ceo, Oc. which Fine was t 
the Uſe of the ſaid Plaintiff and hi is Heirs, after which Fine 
levied, ſcil. 29 Aprilis in the aid 30 Year, the ſaid Deed 
* ted was . in the ſaid Court of C. B. And further 
DafAaid that ſhe never attorn d; and upon this Plea the 
3 the Plaintiff demurr'd in Law, and in this Caſe two Point 
Z | 2 were moved. I. IF the Conuſee of the Fine after the ſaid 
a 6. 2. Indenture enroll'd ſhould be ſaid in by the ( 2 Fine, or 4 
88 the Bargain and Sale, for if he ſhould be adjudg'd in by the 
8 Jr Eine, no Action of Waſt would lie for Want of — | 
And if he mould be in by the Indenture enrolled, then] 
= 0 by Gr Elm (e) An and Com it was e ” 
Cos 94. 4 Ander, on and his panions, ] ces 
218K . as * Jon Common 
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Common That when Hawe by Deed indentedrbar- 1 x: .oy 
285 and Gi the Reverſion to Libbe and his Heirs,and 3%, 
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dre the Inrollment levied a Fine to Libbe and his Herrn 
ind afterwards the Deed is jnrolled within the fix Montes 
that. the Conuſee ſhould be (#) in by the Fine, and not by ( Ma 35% 1 | 
de Indenture inrolled; tor when the Fee 4 paſſed by Hob, $33. 
de Fine to the Conuſee and his Heirs, the Inroſlment of : zu 7. 6 %ͤꝗ 


2 Bulſtr. | 
the Deed indented afterwards could not deveſt and turn the — 8 

Eſtate out of himſelf, which was Oy ſettled in him by Pork. 4. 
„e Fine; for then where he was in before in the Fer, he ! Sronnk 1. 
ald be now in the Po. Alſo when the Common Law and ; And. 14. 


Statute Law concurr, the Common Law ſhall be (b) prefer. Bel. + 


Owen 70, 


red : And it is true that the Inrolment ſhall have Relation 12 Ce. . 8. | > 


to the Delivery of the Deed, but that is to (e) avoid mean 8, r. 
Fates or Charges made to a Stranger by the Bargainor after ; . | 

the Delivery of the Deed, and before the Inrolment, but not: — 1 

to deveſt any Eſtate lawfully ſettl'd in the interim in the Bar- 1 And. 182. 

| rainee himſelf, And the Statute of 27 H. 8. c. 16. of Inral- A 2a 5 

ſt i #ents, ſpeaks by Bargain and Sale only, and here it is not: „ 
by Bargain and Sale only, but the Eſtate is paſſed originally Swen 20. 
by tbe Fine. The other Point was, whether the Def. ſhould 
be in this Caſe admitted to aver when the Deed was inroll'd, 
{.fuch a Day after the Fine levied, and before the Inrolment; | 
and it was objected, 1. That in the Caſe at Bar it thould be 2 
intended in Law, That the Deed was inroll'd the firſt Dax 
of the ſaid Eafter Term, for the Term as to divers Purpo- | 
ſes is but one (d) Day in Law, and eo potins, becauſe it doth ( Godb, l 
not appear by the Record what Day of the Term the Deed 5 Co. 74 b. 
was enrolled, but generally Term Paſch, and therefore it 
ſhould be intended to be inroll'd the firſt Day of the 
Term, 2. It was objeted, That Records (for the avoid- 
ing of Infiniteneſs, which the Law abhors) are ſo high 22 
and ſacred that they import in themſelves inviolable 3 
Truth, which if any dare deny, the Law attributes ſo great | 
Honour and Credit to them that they ſhall be (e) try d only Nester 
by themſelves, and not by the Country: But if this Aver- Lic. 266, f K 
nent ſhould be ſuffer d, then the Effect and Validity of the | 
Record would be try d by the Country, which would be a- 


painſt the Rule of 3 It was objected, That it would 
e miſchievous to allow of ſuch nice Averments, and trench 


vthe Diſenheriſon of many to draw in queſtion the Time of - 

Ul Inrolments of Bargains and Sales; for if the Beginning 

If the Term was within the 6 Months, and the End thereo 

ter the 6 Months, by ſuch Averment aftgr long Poſſeſſion 

en Witneſſes are dead, the Eſtate of the Land might be 

aun in Queſt. which would be a perilous and dangerous Pre- 

ent, and eſpecially in theſe Days in which Subornation / + . 
If Perjury abounds : But it was reſolved per tor Curran, that | 

e) Averment was good and lawful. And as to the 1 Ob-(7) : And. 246. | 
nion it was anſwer d and reſolved by the Court, That it is . ue. . 
wwe dat nt ſhould be intended by Freſumption in Law, that 
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Arved, h. Parr 
e was enrolled the iſt Day of chi Term; But (4) $125 
e donec prubetur in cuntrarium. And becauſe the 
N elf Ras by his (5) Demurrer confeſs'd the Intolment to 
be after the Fine, for this Cauſe the Preſumption vaniſhes 
becomes of no Force, and the mutual Conſent and Con- 
fen of both Parties mall ſtand. As to the ſecond Obje. 
pa That it is 
0 * ON b a Truth, and 
Were Gnclude al enying any thing appearing within 
| aRel374. the Record, as anredate, &c. Vide 37 H. 6, 21. b. Plow, Com, 
7 Gr. he. . 7 T8 Elia. Dyer 242. But to take (4) Averment which ſtands 
- _ = * with the Record, and which doth not impugn any thing ap- 
SLE rent within the Record, the Law doth well admit 
n atlow : As againſt a Fine 09 upon Releaſe, to ſay that the 
_ -= -_ Convſee had norhing at the Time of the Fine levied, as it 
_—__— is held in 16 H. 7.5. b. So againſt the King's Letters Patents 
1 under the Great Seal ſhewed in Court, none can deny them, 
% b dur No» (f) conceſſit per prad lneras patentes, is a good Plea, 
| Bal 3 297, for altho there be ſuch Letters Patents, yet perhaps nothing 
= . 3 tas: paſY't by them, and ſo per conſequens non conceſſit. And al- 
e tho' (g) Inrolmenr, or other Matter of Record ſhall not be 
. mel. * try d fo Pais, yet the Time when the Inrolment was made 
I. Rep. 119. all be try'd fer Pats, for the Inrolment itſelf ſhall never 
be drawn in Queſtion (for that is agreed by both Parties) but 
_ | only the Time of ir, as in the other Caſe, where one pleads 
1 2 Grant of the King by his Letters Patents under the Great 
Seal, and the other pleads non 1 by the ſame Letten 
+ = Parents, in that Cafe the Letters Patents are confeſſed, but 
the Effect and Operation of them is denied, and therefore 
"Pp the Tryal firall not be where the Letters Patents bear Date, 
gor Jac but where the Lands (5 lie, as it was adjudg d. So if (i) Pro- 
| 7 — 135, feſſion is deny'd, it ſhall be try'd by the Spiritual Court, but 
" ©) Roll. 588. if che Time of the Profeſſion is in Iſſue, it ſhall be try'd by 
* Jury, as it is held in 9 H. 7. 2. As to the third Objection is 
was anſwer d and reſoly'd per totam Curiam, that if ſuch A- 
verment ſhould not be admitted, great Injuſtice would be 
, and great Inconvenience enſue on the other Side; 
bo fuppoſe (as has been ſaid) that the Beginning of the 
erm is only within the fix Months, and in Truth the In 
—_. Iment was towards the End out of the fix Months, if ſuch 
—_: | verment ſhould not be receiv'd, the Bargainor would be 
—_—  difinher. againſt Truth and Juſtice, and no Inconyen. can riſe 
on the other Side, for, for the Preſump. of the Law (as has been 
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bn. 157; faid) he who ſtri ves to avoid the Bargain, (i) ought to make 

J '.-  nifeff ruth thereof, for actor it onus frobendi: And 
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bo; and theſe Day s are not to be Soon Fg IO \ "8 | 
*f Abundance of Perjury, as has been ſurmiſed ; and com. 9 
| nonly thoſe who have moſt corrupt | e 
n- times moſt ſuſpicious, and complain moſt of the Iniquity gf Ty 
e- WE the Times. 3. It was faid by Tome of the Juſtices, if 
is Wl it be admitted that the Inrolment ſhould be preſur um'd decke 
dne in Ouindens ha ſchæ, and that at the ſame Time the Fi Yetv, 125 123 
in 9 then the 
”, have the Reverſion by 
ds Bat in Reſpect 
p. 
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 BOROUGHES's Caſe. : 


"T"MERA and Taylor the Caſe was; 4 ow Eli 
.z«beth made 4 Leaſe for Years rendring Rent payabl 
Receipt of her Exchequer at Weſtminſter, ſeu ad ns 
Ballivorum ſeu Receptorum, Cc. with the uſual Conditiaq 
be void for Nonpayment of the Rent; And afterwark 
granted over the Reverſion to another and hi 
7 beg 4s the Patentee ſhould demand the Rent i 
ho Ver of the Condition was the Queſtion upon x 
And it was mov'd, that the Demand ought 
made at the Receipt of the Excheq eq for that is the certain 
dinted in the Leaſe, and principally becauſe ia 
and therefore of 1 ought to be demanded 
upon the Land; and altho' the Reverſion i 
ted over, yer that does not alter the Place where th 
ſhall be paid; Asif a common Perſon makes a Leaſed 
bi of D. rendring Rent to be paid at his Manort 
Sale, with Condition for Nonpayment, and afterwards li 
grants over the Reverfion of the Manor of D. 8 
tee ought to demand his Rent at the Manor of &. 
cho it is further ſaid, ſex ad manus Balliverum foe 8 
Se. yet foraſmuch as it is for the Benefit of the Leſſee, ut 
he has Election either to pay it at a certain Place, or to tit 
m_ or Receiver of the Leſſor, and foraſtniuch as the fi 
ords are Words of Abundance, for the (2) Law implid 
them, altho' they were — nd becauſe the Conditical 
to the Leſſee that he 


—— his Manor of Sali w i 
the Rent he not paid at the 1 
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Mr W.  Bordvonr's Caſe. US 2 

*oreſaid, or to the Hands of the Leſſor himſelf, in that 

Caſe for the Reaſons aforeſaid, the Demand ought to be 

made at the Manor of Sale, and chiefly becauſe the ſaid. 

Words are abundant, and no more than the Law without 

them would have implied, wherefore it was ſtrongly urged 

and concluded, that in the Caſe at Bar the Demand oughr- + 

to be made at Weſtminſter, at the Place where the Receipt 

che Queen's Exchequer is kept: But it was adjudged by 

ede, C. J. Ciench, Gawdy and Fenner Juſtices, That in 

. the ſaid Cate the Demand ought to be made upon the (2) (4) G = 
land; And in this Cafe divers Points were reſolved by H. 167, 4155 
the Court. 1. That if in Caſe of a common Perſon the n 
Rent reſerved upon the Demiſe be payable at a (H Place out FL J.Co. Lite. 
of the Land, that he who will take Advantage of a Con- ll. . 
dition for Non-payment of ſuch Rent, ought to demand > Rov. 428: _ 
the Rent at the Place where it is appointed to be paid; Ce. Gare 50 

Er the Limitation of the Payment of the Rent out of rhe 

Land; doth not alter the Nature or Quality of the Rent; 

vor of any Thing incident to it, but it is to all Intents 

2 Rent iſſuing out of the Land, and not a Sum in groſs; 

for it all paſs with the Reverſion as incident t6 it, and 

ſhall, be ſuſpended by Entry of the Leſſor into any Part of 

the Land leaſed; and ſhall be apportioned by Recovery of 

Partin Waſt, or Entry into Part for Forfeiture, &c. and 

ſhall have all other Qualities of a Rent in the ſame Minner 

as it it had been payable upon the Land; And therefore 

the Qpinion in Kidwelly's Caſe in Plow. Com: 70. that he in 

the Reverſion may. enter for non Payment of ſuch, Rent 

Without any (c) Demand made, was utterly denied by the (jet 68 pe: 

whole Court in this Caſe; And the Juſtices ſaid, that it had 23 Bat 

tentimes been adjudged to the cont. 2. When the Q. makes . 

Leaſe for Years rendring Rent with Condition ut ſupre, the, | 

N thall take Advantage of the Condition (d) without any {© L%-3: 

Demand ; But when ſhe grants the Reverſion over, her Grans 5 Co. 56. a. bs 


* 


Demand; for the Reaſon that the Q. ſhall take Ad vantage of 
ae Condition without Demand was not in Reſpect of the 

ture or Quality of the Rent, or that the Law adjudges 
lat ſuch Rent reſerved to the Q. was not omnino demand- | 
ble, but that the Leſſee in ſuch Caſe ought to do the firſt > 
& ſ,cither to pay or tender the Rent; for it was reſolved f 
the Court, that as long as the Reverſi 
ne in the Q. the Law diſpences with 


ub ject to make a Demand of him; But the'Law Which al- 
ays re res. tha cy be obſetv'JJup= 
Ants the Subject to attend upon his Sovereign, arid in ſuch 
e to do the fixſt AR, altho' it be in Caſe of 4 Conditioi 
Mich trenches to the Deſtruction of his Eftate, but this is but 
perſonal Prerogative 2nnexed to the Perſon of "bd K. and not 
Reſpect ol the Nature or Quality of the Rent; and — 
; 1 


2 Jones 333 | 


ee ſhall not take Advantage of the Condition (e) without () OL : 
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if the grants the Reverſion over, the Grantee ſhall not cake 

Advantage of the Condition without Demand made of the 

Rent. Ihe 3 Point (the great Doubt of the Caſe) which 

=. 5 was reſolved, was, that in this Caſe the Patentee ought to 

- GJ Ce. Lit. (#8) demand the Rent upon the Land; and their principal 

_ Reaſon was grounded upon a Rule in Law, f. That the Er. 

Heco. in. Preſſion of a Clauſe which the Law implies, works nothing, 

= Os Fb. (U) Expreſſo eorum que tacite inſunt nitul operatur & exyriſ 

mene non froſunt, que non cæpreſſa proderunt : And yet as (c) L. 

eren. teton — it is well done to put in ſuch Clauſes to declare 

erk and expreſs to Lay-men which have no Knowledge of the 

E  2;Pim ay, Law, what the Law requires in ſuch Caſes: As in 30 4. 8 

nen., 2 Leaſe is made to two for Term of their Lives, (this Clauſe 

Ti . . deing added and expreſſed, & diulias (d) eorum viventi) and 

er naſterwards they made Partition, and one died, and he in 

a2 e the Reverſion entred, and A baer adjudged lawful not- 

3 Sand- 71 withſtanding the ſaid Words, & diutius eorum viventi, for 

AI died. Rep. 190. without them ſo much was tacite implied by the Law. Vide 

1 — Hod. 17 E. 3. 7. Jobn Hull's Caſe. 27 H. 8. tit. Office Br. 17. in 

5 ses. Caſe of an Act of Parliament, 2 H. 7. 9. in Caſe of a Libs 

A Jones rate, How. Com, 486 & 545. And it was reſoly'd, that if 

55 n Rep. the King makes a Leaſe for Years rendring Rent, without 

J. Co. L. appointing any Place, or to whoſe Hands it thall be paid 

= 391-2. 2 Roll. the Leſſee may by Law pay it either at the Receipt of the 

=. Exchequer, or to the Hands of the King's Bailiffs or R6 

ceivers. which the King has authoriſed to ſuch Purpoſe, 

—_ And therefore the ſpecial and uſual Limitation of Payment 

F O Goldsb. 124. of Rent in ſuch Caſes at the Receipt of the (e) Exchequer, 

= . or to the Hands of the King's Bailiffs or Receivers, 6, 

1 27 Lit. 3imports no more than the Law without it would have (f) 

1 — d. implied; and therefore nibil operatur thereby; and although 

N the faid Clauſe is. ad receptum Scaccarii, & c. apud wal yet 

| it being affirmative and declaratory, it is not neceſſary that 

—_ the Receipt be held at NHeſm for if the Receipt of the Eiche 

a co. E. 462. quer be held atanother(g) Place, the Rent is to be paid there; 

? r a$ oy _ <> rr 5 that * 
is expreſſed. ſ. at Wem. and more, ſ. at whatſoever ot 

Place the Receipt be kept: Then 0 dhe principal Caſe, it 

the Rent had been reſerved generally, the Patentee ougit 

to have demanded it upon the Land, & per conſequent 1 

* ought it to be done in the Caſe at Bar. And it was fail 

Open” © as the Law has appointed the Receipt of the Exchequer # 

be the Place where the King's Revenues ſhall be receive cit: 

ſo in the Caſe of a common Perſon, the Law has appoint the 


4 
* 
= 
- 
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—_— a Place where his Rent (if no other Place by mutual Age din 
=: - ment of dhe Parties be appointed) ſhall be paid, and tu wh; 
is, upon the Land demifed, and there he ought de mak. 
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Hill. 39 Regina Elin TU, 
In the Kings Bench. 
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PALMER“ Caſe. 


Etween Palmer Plaintiff, and Uypbrey Defendant, in the Golded. raf 
B King's Bench, it was reſolved per totam Curiam, that 54. Cro. Bl. 
if a Her farias comes to the Sheriff to levy the Mo- Owen 18.Moce , » 
hey of the Goods and Chattels of the Defendant, and the 27979 
Sheriff by writing reciting that the Defendant has a' erm 
for Vears (and ſhews what) and ſuppoſing that it began 2 & 79% 
3 Pl, & Mar. (as it was in the Caſe at Bar) where in Truth Te... 
the Term began : & 4 Phil. & Mar. ſells the ſame Term . 
the Sale is void, for there is no ſuch (4) Term; But not- (H Cro. ] 
withſtanding this falſe Recital, if che Sheriff Tells alfo alls“ 
the Intereſt which the Defendant has in the faid Land (as 
alſo in the Caſe at Bar he did) this Sale is good. And 2. 
Num Chief Juſtice ſaid, in this very Coutt une 26 Fl. be 
between Sir George (b) Sydnam and Rolles, the Caſe was () Golds. wh; 
uch; The Sheriff in the like Caſe reciting that Rofles had 7 4 K. 


* * 584. 
a Term of a Parſonage pro termino diver ſorum annorum dj. 


tune ventur, ſold it by Force of a Fieri facies to another, 
and it was adjudged good enough. For by common Intend;k 
ment the Sheriff can't have preciſe Knowledge of the Cer- — 
tunty of the Beginning, and the Certainty of the End of 
the Term; But if he takes upon him to recite the Term - 
and (c) miſrecites it and ſells the ſame Term, it is void; (e) Godb. 433. 
but if he ſells all the (d) Intereſt that the Defendant has (Golf. wa; 
In the Land, it is good enough nofwithſtanding the Mifre- Cro. H. 58+ 
cital as is aforeſaid. And ſo obſerve the Difference between 
the Sale of a Term, and an Extent of a Term, for accor- 
dingly it was adjudged M. 32 C 33 Eliz. in Scaccario, that 
Where it was found by Inquiſition that the Queen's (e) = teen: 
tor was poſſeſſed of certain Lands pre Termino quo- 32% 3 1000-204 
Mundans annorum adiunc Ventur that this Inquiſition” was x 
Wotfchent, for a Term cannot be extended without 
. Sg; lhewing 
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en MER“ Caſe, Pa 
mfmewing the Beginni and Certainty of the Term, and the 
A Reale is this, becauſe after the Debt ſatisfied, rhe Party is 
5 have his Term again, if any Part of it remains, which 
_ ought to appear, and thereupon the Party may have Re. 
medy to remove the Hands of the Queen or other Perſon; 
But in the Caſe of a' Sale upon the Fieri facias, the She. 
 , riff may ſell all the Intereſt or Term which the Defendant 
' + has in ſuch Land, and never mention it in his Retum, but 
genemlly, quod fieri fecit de bonis & catallts, &c. But if 
the Execution in the principal Caſe ſhould be levied, it 
wou d tend to the Ruin of a poor Man who made great 
Complaint to the Court; the Attorney-General coming in- 
to the Court at the Requeſt of the poor Man peruſed the 
Record, and thereby found that the Execution was by 

Force of an Elegit, which ought to be made by Inqui 
don, for the Statute of Wm. 2. cap. 18. which gives the 
i. Elegit, provides, Quod Vicerom liberet ei omnia catalla, Ot. 
& medictatim terre ſuc, lane, debitum frerit levatum per 
rationabile pretium (which rs to Chattels) & extentum, 


= 
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which refers to Land, and rationabile pretium, and Extent." 


addon and Verdia, for aut 
n on ed in Law, and. the Court as the Law appoints, al- 


'* Antea 67-22 tho' it be not ſo expreſſed, vide 10 E. 4. 11. 7 K. 2. Bar 
d Trial by Verdict, and the Work 


Inſt. 396. 41. Y Proof is intende 
N- the Writ of wo ay according to the ſaid Statute, and 


Des“ therewith agrees 2 Mar. (c) Dyer 100. that the Extent and 
1 e 77. 


4 Appriſement ought to be per ſacramentum duodecim, and 
x2 Co. 39. . not by the Sheriff, and many Precedents : And becauſe the 
222 . . Term was miſtaken in the Inquiſition, and the Term ſo 
$5. 3 Brownl. miſtaken was appriſod by it, and the Sheriff could not fell 
$7. » Rob ere any Term but that only which was appfiſed by the Juron 


2422. 261. 2 Ro 


3 Sid. , of the Inquiſition, he therefore moved the Coyrt, that the 
wt” faid Sale was utterly void, and ſo was the Opinion of the 


253 


4 f . whole Court; And judgment given accordingly. 


1140. 5 
Pe k. ; 4 *. ' 
35 Sour Inſt. 8. Br. Condition 151. (e) Goldsb. 173. Cro. El. 584, 735. Dyer 100. pl. 9 
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„„ , HOLLAND's Caſe « 


the ſaid Church of Northcreakt, who was therein inducted, 
and further had the Moiety of the Church of Dersfield in 


ber Bl which Election, and before Conſecration and Inſtallation: -- 
ords into the ſaid 8 ſcil. 18 4 anno 19 Elia. the 
(and i "the Queen by her Letters Patents, De gratis ſua ſpeciali, 
an er ex certa Icientia, & mero motu ſuis conceſſit, & hicentiaqs 
and '& foteftatems dedit præſat J. Mee, quod ipſe in ipſam Eccle- 
4 fe Cathedralts Carl con ſecrat procuret & obtineret; Neonon 

n 


realem, attualem & c 
otinere, & nibilomiuus prad madiciat dicta Rector de Dar 

Feld, ac Rectori am de Northcreak, una cum ditto Epi ſc, 2 
eidem Epi ſcepat preeſſet, retinere & poſſid', ac C7 emolu- 
ments inde quamaiu eidem Epiſe* præeſſet in ſuos proprios i ſus con- 
vertere, &c. And afterwa 
Meye was conſecrated and inſtalled. into the ſaid Bi- 
prick, and was and yet is Biſhop of the ſame See; And 
the Pl. claimed a Leaſe for Years in the ſaid RegQory af 
Northcreak by Force of a Demiſe made by Indenture by the 
faid Biſhop, 1 Mai: anno 20 Eli. for a Term of Years yet 
enduring ; and that the Defendant being now lately pre- 


2 


2 


Patents of the made to the ſaid Jo. Meye were 
iritual Court, ©. And tha 
aid, That the faid Church 
Induction of the ſaid- F. 
& uling, 


Dart. 


4 
« 
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egina ELIZABETHR, 


T7 Illiam Armiger was Plaintiff in a Prohibition a- r 
WW gainſt Milliam Holland Parſon of Northcreak in gro. 
the County of Norfolk, and declared, That Mar- | 
thew Biſhop of Canterbury collated by Laps John Meye to: 3 


the County of Tori, and afterwards 17 Auguffi anno: 19 EI. 
he was nominated and elected to be Biſhop of Carliſle ; after 


orporalem ' poſſeſſtonetn, Ge. forges & 


20 Sept anno 1 Els. ic 


ſented by Laps by the Queen, pretending the ſaid Letfers 


leading was, D 


ww 
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'S . 8 ru, and confeſſed 1 ſaid 
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s not void without Deprivation; but chat may be under- 
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19. b. 

ms tele, Sc. (but che Court took it to be all one in Effect) a 
chat the ſaid Church of D. fait Beneficium cum 5 —— 
tters Patents t; and con» 
— that pretextu præmiſſorum, the Ch of Northcreak 
| became void, and Title: to f NN by Laps devolv'd to the 
£8 Queen, who preſented the Def. to it 15 Feb. 1592, and made 
* 7" no Mention of che A& of (b) 21 H. 8, c 12 13. a his Vl Plea 
W. 


e and upon this Plea the Pl. ug d! in 
Caſe two Points were reſolved. 1. That before the Sana 


4 : . of 21 H. 8. cap. 13. if one had a Benefice with Cure, 


28 another Benefice with Cure, that the firſt 5 
was (c) void, but it was not an Avoidance by the Com- 
mon Law, but by the Conſtitution of the Pope, of which 
+ Avoidance the Patron might take Notice if he would, and 
might preſent if he would without any Deprivation; but 
+ - becauſe the Avoidance accrued by the | Law, no 
. Laps incur d without Cd) Notice, as I- Deprivation or 
ws. Reſignation, and yet the Patron mi eſent, and take 

upon him Notice if he would; e th — yu the Benefit 0 


E Vangh. 21. Hob, the Patron the Church is void in the principal Caſe 
s 2 N. wk not for his Diſadvantage: Sax according to this > 


ir is adjudged in Hill. 24 3. that in 2 e im 

4 at brought by the King e 4 Biſhop of N it 
was 2 good itle for th that the Predeceſſor of the 
Biſhop preſented to the — Church one A. who after- 


= 25 Wards acpepted another Benefice, by which Acceptance the 


Church; in Queſtion was void, and remained void till the 

Tempoxalities of the Biſhop came to the King's Tg 1 

5 i e to rer upon this Title 

3 by Award of the Court bad a Writ to — op, Which 

proves that Ch. was void in Fact without any De ing 

-towhich the K. mi t by Law preſent his Clerk; and there- 

| (Bats : withagree. the . (e E. 3. 22. 4. 10 E. 3, 1. 14 H. 
h "2.6.14 H 8. 17. 4. F. Et diflum . NN 

thet in ſuch Cakes. boch Chorches ſhall be w, by 


that all hall be deprived who hold 
a Oure above one Month after the ea ot gg 

- againſt them u 2 their Privation l. b b 
* ent of a certain Perſon, for a particular D Gor fm 
ma be avoided by Appeal, "and the other. nG6x, 
Opinions we.jn.5 E. 3. 9. & 13 H. 4. 37, chat the Chur 


Rood for the Diſadvantage of the Patron, bur fo 15 5 


. 1 > "oantage it 4s. void as is aforeſaid, and ſo all hook 3 


Woll reconciled, ſo that the Statute of 21 H 
Point but a mation and Aſſurance o the Lan 5 
8 z | fore; But nos for as much as . it is affirmed by 
4 d. > CroParliament, if the firſt enefice be of the Value ol 
d fer Ann. the Patton at his (J) Peril ought to * to it, 


1 * Ga) IN * (a) mebietar Reftorie, > wk it "Aa 2 Reftor medic. 
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Mar IV. HoLLanD': Caſe. 78S] 
for in as much as to an Avoidance by Parliament every 

"one is Party, every one ought to take Notice of it at his 

Peril,” but otherwiſe if the firſt Church be not of the yearly 

Value of 8 J. for then it is void meerly by the Eccleſiaſti- 

al Law, whereof the Patron need not take Notice at his < 

Peril as is afore-ſaid. 2. It was reſolved per 1@. Cur. that 5 

the faid Act of (4) 21 H. 8. was ſuch a general Act that the rer 3s 
des (although it be not ſet forth in Pleading by the Do. pla. 335. 

dr ought to take Notice of it ex officio. Nota Reader, the 1 1 f. 

Rule of the Law is, That of general Statutes the Judges z Ros 466, _ 

ought to take Notice, altho' they be not pleaded, other- 

wiſe of ſpecial or particular Statutes: And for the better 

Underſtanding of your Books in this Point, and which 

ſhall be ſaid in Judgment of Law Statutum generale, and 

which is Satutum ſpeciale, it is to be known, that generale e. Ipeg 

(b) dicitur 4 genere, & ſpeciale @ ſpecie; And there are Ge- 33. pla 

ma, Species,” & Individua ; Know that Spirituality is Genus, 

Bihoprick Deanery, Cc. are Specirs, and Biſhoprick or | 

Deanery of Norwich, Individuum, fc dit! quis in (c) C 00 Do. pl. 350. 

dvidi neg uit. And therefore it was reſolved in the Caſe at 


or 
ke 
of 
4 Bar, that foraſmuch as the Act of 21 H. 8. concerns the 
e 
It 
e 


whole Spirituality. in general, it was a general Act whereof 
the Judges ought to take Notice. And Paſch. 31 Elin. Not. 


1% it was adjudged between Claypool (4) and Certcr in (% Poſes ob. 


J. and affirmed by Writ of Error in B. R. Hill. 32 Elis.“ 222 
Ret. 791. that the Ad of 18 E. c. 6. concerning Colleges in Pod. pla. 337. 


* 
4 


cheffer-was 2 particular Act whereof the Judges ſhall not take &<- 
Notice. But the Statute of (e) 13 Ef. cap. 10. and 18 EN _ 
| . II. concerning Colleges, Deans and ers, - Hoſpi- 1 Boll. 465- 
| Vicar, or 4ny ether having any Spiritual or Ec- Noy al. 
dhe iel Living, are general Acts, whereof the Judges ſhall : Ruf ges. 
take Notice, which Caſe is like the Caſe at the Bar. But z. 
it was adjudged Trin. 30 Eliz. in B. R. between Elmer Biſhop 
of London and Gate, for the Scite and Demeſns of the Manor 


(5) 3 Elis, concerning Leaſes, &c. made by Biſhops was Lit. Rer- 306. 
g ſpecial Act becauſe it concerned the Bitbops only, who are 5 co. 5.x. Cr. 
but Species-of the Spirituality, and therefore of ſuch ſpecial ſac. 115 _ 
Law: the Judges ſhall not take Conuſance if it be not plead» 25 
ed, and therewith agrees 13 E. 4. 8. b. & fie de fmilihus 
W this Word (Officer) is a general Word or Genus, (Sheriff) : 
2 ſpecial Word or Species ; and Sheriff of Nerf. is Individuums. 
And theref.che Scat.of W. 1. c. 26. (g) by which it is enacted, (h 008. fl. 5 
that no Sheriff, nor ather the K's Officer, iale ang Keward ta do bis . 
rer O14 » doth: ++ 2%: 6.4: fr, 
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the two Univerſities, and the Colleges of Eaton and Min- 1 Lad. 28, 2% 


om 
of Draiton in the County of Midd, that the Statute of Uou wy | 
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ion c. Paar 
fee, but ſhall be paid of that which they take of the Kag, 


| Moor, 4. © 2 Me. 
2 . 
ws 14, 155- Trade o G 


O es. pl.338- neral, and the Judges ought to take 


Dol. pla-338. particular my que ſupres : So the Act of Magna Chart 
5 0 


338. 
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152 general AQ, becauſe it extends to Officers in genert 


OY PT But dec. | % 2 
=. But the Starute of (2) 23 H. 6. cap. 10. which extends. on 
_ . $56. Dok. f. to Sheriffs, is but a particular 224 fpecial Act, as it bell 


f 175 119. 4. So Myſtery or Trade is a general Word 
: rocery is ſpecial, and this Grocer by Name it 
Ae e. . Indrviduwn : And therefore Acts of Parliament concerning 
. . Myſteries or Trades are general Acts; But an Ad of Py. 
2 Doe fl. 15. liament concerning the Trade of (b) Grocery is a ſpecial 
Act, as it is ſaid 28 H. 8. Dyer 27. becauſe the Trade of 
Xers contains under it but Indi vidua, or ſingular Per. 

Tons, as this qr that Grocer by Name, vide 10 E. 4.7. a. The 

©) Det-pla, Statute of Marlebridge cap. 3. Non (e) ideo puniatur Dominy 
** redemptiqnem, is a general Law for the Reaſons afore. 
aid, for this Word _—_— is a general Word. But an 

C4) dof. p. Act concerning all the obility, (d) or Lords of the Par: 
336: liament, or all the Biſhops of England, or all Corporations 
made by King H. 6. are ſpecial and particular As for the 

Cauſes aforeſaid, as it is held in the Caſe of the Lord S 

| in 13 E. 4. 8. b. Know Reader, if an Act is ſpecial which ei. 
cr tends ad ſpecies ; 4 multo fortiori, it is ſpecial or particular 
C25 Co.'s. b. which extends ad individua: Vide (e) 14 F. 4. 1. 4. & 43 ( 
Ert Frl. 3 A. ag. So obſerve what Act as to Perſons is general, and what 
not. Now know, that altho' the Matter is ſpecial, ſo that 

under it there are but individua, yet if it is general as to 

Perſons, thereof the Judges ſhall take Conuſance : but if the 

Act concerns eliqued ' fngulare ſeu individuum, altho it is 


1 2 as to Perſons, yet the Judges ſhall not take Conu- 
ance thereof: As Appeal is a ſpecial Action, and contained 


5 doe: pla under this general Word Writ; and yet the Statute 


_ Magna Charta cap. 34. which concerns (g) Appeals is ge 

| - Notice thereof, as it 
is held in 10 E. 4. 7. 4. But if an A& was made that no (0 
Appeal ſhall be brought of the Death of J. F. this Adi 


cap. 25. of Wa 


1) MW. 2. cap. 25. 9 Alliſes, & 
cap. 18. concerning Aſſiſe by Tenant by Elegit, cab. 41. 
concerning contra formam collationis; 23 H. 8. of Attaint q 
fimilia, are general Laws altho' they concern ſpecial Aion; 
the fame Law 4 H. 7. cap. 17. and Merton, cap. 6. of (. 
Wards, G de cateris: But althp' the AR as to Perſons is g 


bes. pla. 


"4 


Things, as any (1) particular Manor, or Houſe, Hr. or all tt 
Manors, Houfes, Oc. which are in one or ſun ry particulir 
S Towns, or in one or divers particular Counties, theſe are ſud 

| particular Acts whereof the Fadges ſhall not take "oY 


(9 Deg. pla. 338. neral, but the Matter thereof concerns Indi vid 2 or ſins 
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Marl. Horrand's Caſe. „ 
if they be not pleaded or alledged by the Party; But of e- 
re: WY very Add (altho the Matter thereof concerns Indiridus, or Hab. 2a Dag; 
ly WH ſingular L ings, yet) if they touch the King, the Judges ex f 339 
held ei ht to Conuſance, for every $ubjeR has Inte- 115. b aces 
ord, WW eſt in the King as in the Head of the Commonwealth; . * Zane. 
5 2nd as the inferiour Members can t eſtrange themſelves from 136. vg 


* 
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4. 9 9 
* 4 * 
' #4. 


4 'S., 41 | Euranarus 
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. The Caſe of Corporations. 


N this Term at Serjeant's Inn in Fleetftreet it was de- 
" manded of the Chief Juſtices Pham and Anderſon, Pe 
118m Chief Baron, and the other Juſtices, That where 


dive Cities, Boroughs, and Towns ate incorporated by 
| ſome by the Name of Mayor and Comminalty, 


Mayor and Burgeſſes, &c. or Bailiffs and Burgeſſes, he 
4 8 Al ermen and urgelles, &c. or Provoſt, or Reve and 
Bargeſſes, or the like And in 2 ſaid Charters it is 
pr d, That the Mayors, Bailiffs, Aldermen, Provoſt, 
c. ſhall be choſen by the — or Burgeſſes, C. 
3 the ancient in ide Nun K Mayors, Bailiffs Pro- 
& by certain ſelected Number of the Principal of 
Cement , or Burgeſſes, commonly call'd the Com. 
el, or by fuch like” Name, and not in genen 
by the whole Seeber or Burgeſſes, nor by ſo many of 
. — as would come to the Election were in Lay, 
for as much as by the Words of Charters the Election ſhou' 
be indefinitely by the Comminalty, or by the Burg 
bog is as much as to ſay by all the 8 
the Burgeſſes, &c. Which Queſtion being of great 7 por- 
tance and Conſt uence, was referred by the Lords of the 
Council to the fuſtices to know the Law in this Caſe, be 
N — _ ol pry oh — rations 
contrary to ancient Uſage to e popular Elections: 
And it was reſolved by the — upon ws Deliberation 
and Conference had amongſt themſelves, That ſuch ancient 
and uſual Elections were good and wall. warranted by thelt 
2 andby theLawa 0; kein eyery of their Chart, they 


haſt 


, 


/ 
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"= ro” TT er ane wy 
"ann. The Coe of Corgorations. 8 
e KFoser given them to make Laws, Ordinances, atld Jek. Con wi 
; Conftitutions for the better Government and Order of thei e 
Cities or —_— by Force of which, and for avoid- 
r 10 


15 7, they e n Aﬀeur © 
Sf kia 2 Rs That the laysr er yifts or other — 


ci * RO —_— by of NP Number of the 2 9 
rincipal o inalty or of the Burgeſſes as is afore- 
lid, — preſcribe alſo how ſuch ſelected Number ſhall be 

choſen, and ſuch Ordinance and Conſtitution was reſolv'd 
tobe good and aJowable, and agreeable with the Law and 
their | for avoiding of popular Diſorder and Confu- 
ſon: And altho' now ſuch Conſtitution or Ordinance can't 
be ſhew'd, yet it ſhall be preſym'd and intended in Reſpect 
of ſuch ſpecial Manner of ancient and continual Ele&ion 
(which ſpecial Election could not begin without common 
Conſent) that at firſt ſuch Ordinance or Conftitution was. 
made, ſuch reverend Reſpect the Law attributes to ancient 
and continual Allowance and Uſage, altho' it began within 
Time of Memory: Mos retinendus 9 deliſſime vetuflatis ; que 


peer conſuetudinem & morem majurun fiunt, nequs placent 


- 


rea videntur ; & frequentis aflus multum oferatur. Al 
P wording to this Reſalution the ancient and continual Uſages  _ _ 
dere ape been in London, Norwich, and other ancient Cities aud 8 
h Corporations, and God forbid that they ſhould be now in 
75 porated or altered, for many and great Inconveniences Will! 

c 


tereupon ariſe, all which the Law has well prevented, as 
Ippears by this Reſolution. 8 3 


AO 
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Hill. 41 ELIZABETH. 


EFEeginæ. In the King -Bench. 
— — — . 
| . ie 
* - DrGBy's Caſe. . 


a 7 Co.Ent.203.pl.9. IN) Etween Richard Robin: Plaintiff in Ejectione firmæ for u. 
— cel of the Glebe of the Rectory of Horton in cont, 
Goldſb.r62,16, I Lincoln, on a Demiſe made to him by Edward Hits r. 
8 Parſon there, and William Gerrard and John Prince Dea 
Lit. Rep. 304 dants; upon Not guilty pleaded, the Jurors gave a ſpeci 
ay Verdict to this Effect; (which Action began in the King ger 
Bench Hill. 38 Elia. Rot, 781.) The faid ReQory of Hm 
is a Benefice with Cure, and of the annual Value of 8. oi: 
amplius, to which (the Church being void) George Di ed. 
Efq; Patron thereof did preſent Robert Merick his Clerk, M. 
at- his Preſentment was admitted, inſtituted and indudte 
And afterwards Queen Elizabeth anno regni ſui 29, preſents 
the ſaid Merick to the Church of Stanes in the Cond 
Middleſex, which is a Benefice with Cure; to which Chun 
of Stanes the ſaid Merick was admitted and inftituted, al 
= before Induction Catherine the late Wife of the Lord | 
p | roughe admitted and receiv'd by Writing under her Sealt 
_: aid Myrick to be her Domeſtick Chaplain according to | 
(s) Ames 75. b. Form of the Statute 21 H. 8. (4) And afterwards the 
1 biſhop of Canterbury by his Letters of Diſpenſation ; v 
dan Rob. Merict, ut una cum Rettoria de Horton dioceſ. 
coln Juan adtuxc obtinuit, rg 1 de Stanes dioce ſ. Lond 
Were, & quoad vixerit retinere libero & licite valeat, & fil 
authoritate Parliamenti gratioſe di ſpen ſavit: And after 
the Q. by her Letters Patents under the Great Seal ratify 
| | conirm'd the ſaid Letters of Diſpenſation : And after 
O the ſaid R. M. was inducted in the ſaid Church of Hauen 
| 30 Aug. anne 29 El, And afterwards che Q by Laps aun 
| | | | pre? 


* | m * ** 7 Ss aj 6 ach l * a . 
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, Drcnr's Caſe. = 
reſented theſaid Ed. Wickman to the Church of Horton, who 
as admitted, inſtituted, and inducted, and demiſed to the 
Al. upon whom the Defts as Servants of the ſaid Rob. Merick 
enter d and ejected him; and if they were guilty or not was 
be Queſtion : And it was adjudg'd for the Pl. that the ſai 
o Diſpenſation came too late, becauſe it came after the In- (2) Ihr, One. - 
-ution, for by the Inſtitution Eccleſia 1 et conſulta exiſtit Goidtd, 1d 
gunſt all Perſons but againſt the K. And it is to be known, 
dat every Rectory conſiſts upon Spirituality and Temporali- Hob. 156. 
ty; and as to the n. ſ. Cura animar, he is compleat 
biton by the Inſtitution; for when the Biſhop upon Exami- 
mtion found, admits him able, then he inſtitutes him, and 
ſays, Inflituo te ad tale beneficium & habere cur animar* of ſuch (5) co-Lir.z44-a; 
2 Pariſh, & (c) accipe cu” tuam & meam, &c. Vide 33 6.13. ( drk a 
But as to the Temporalities, (d) as the Glebe d, &c.(d) i Inſt-356 
he has no Freehold in that till Induction, vide Hare & Buck- 
les Caſe. F. Com. 528. And for the better underſtanding of our 
Books, know Reader, Qd' per generale Concilium Lateranenſe + , palm. 145; 
tentuw ſub Innocentio Papa tertio; Statut eft 1d quicung; reciper 
aliquod benefic habens cur animar annex, , prius tale benefic* 
iltinebat, co it jure ip ſo ( e) privatus, & |, forte illud retinere con- (e) Rolls 360, 
tenderit, alio etiam ſpolietur; Is quoque ad quem prioris ſpettat **** 
unte, illud poſt receptation alterius confer as cui merito viderit 
td Wi conferend', this Council was held anno Dom 1215. vide 
ba T 4. 221. c. 29. de Mults : by which it appears that by the 
Acceptance of the (F) ſecond Benefice, the firſt is void #ſo Derag. 
we, and the Patron may preſent if he will: And upon this yoga 
general Council are the Books in (g) 9 E. 3. 22. 4. 10 E. 3. 1.0) Aue 75. b. 
(where the ſaid general Council is mention'd) 24 E. 3. 30. 4. 
11 H. 4. 37. 14 H. 7. 28. 14 H. 8. 17. F. N. B. 34-1. ground- 
d. But now what ſhall be call'd an Acceptance of à ſecond | 
Benefice with Cure within the ſaid AR of (h) 21 H. 8. is the (6) 22 H.8-c. 15. 
Queſtion ; and the Doubt ariſes upon this, That altho' 7 
riet by his Inſtitution was Parſon as to the Spirituality, /. 
d celebrate Divine Service and Sacraments, to preach and 
inſtruct his Pariſhioners in the true Faith, yet he is not com- 
pleat Parſon, for he wants his Temporalities whereof, he 
tay live till Induction, and therefore he is not compleat 
arlon till Induction, and the Statute is to be intended 
it a compleat Parſon. 2. It was objected, that altho' he ſhall 
e laid compleat Parſon before Induction, yet he has not a 
enefice with Cure till he is induRed ; for this Word (Be- 
ede) as it was ſaid, implies Profit and Benefit, which he 
annot have till Induction; and he who has Beneficium ought 
execute and facere oſſicium, but none can do his Office with- 
but ſome Benefit, 3. It was objected, that the ſaid AQ of 
H. 8. doth not make the firſt Benefice void 'till Induction, 
* the Words are, and be inſtitued and indulted in the A 


2 ee Clerk was preſented, (a) admitted and inſtituted! 


we e one Benefice with Cure, O'c. accept « 


bean T aid, That altho* by the Inſtitution to 2 Bene 


* preſent according to the ſaid Conſtitution, but he is notfal 


2 the Ac of 21 H. 8. (to (e) wi 


1 


"Dove OR . Parry 
my the: But it was refolv'9; 80 
enſue, if the firſt Beneſſce ſhoul ror: og 
* the 4 by Force of the ſaid Conſti 
"Hor then one might be inftitated to divers Benefices with Caf 


and Charge of which one could not A 
"nad; — other could be preſented” to any of them v 


Would be inconvenient; and therefore l 
Oncilior 


68. Res 
+, — pm. cur? 


* 


7 plus Benefici 
ubm! 
damno ab uno rm 2 hn $7 inn fr 


His rive officis fer folvere, ant rebus carum ncceſ ariem curum 


nequeat ; whereby it appears tat the great Miſchid 
deldre the aid Council was, that thoſe who had Pluralit 


| Benefis could not diſcharg 


e their Paſtoral Duties which 
long d to their Functions, which Functions they had to * | 

tents by the Inſtitution before Induction: And in Judgnd 
ef 6ur Law, he who is inſtituted to a Benefice RW 
tor the Church is full by the Inftitution before any Indo 
2. It has been now lately adjudg d in the Common Pleas, th 


Beneſice with Cure above the Value of 87, and afterwin 
= . Induction to the firſt, he accepted another Bene 
with Cure, and is induced to it, that the firſtfs void by 
Statute of 21 H. 8. for the Words of the Act a 1 N 
take ani 
| Ofc. and he who is inflitured to a Benefice, is ald! in Lan 
have accepted a Beneſice, and to have a Benefice. And! 


the firſt is void by the Eocleſiaſtical Law without any ö 
Privation, or Sentence declaratory, yet no La * 
inſt the Patron, unleſs (c) Notice be given hi 
r . if the Church became void by Reſignation or 
and yet the (4) Patron may take Notice if he will, 11 


to take Notice at his Peril, unleſs he is Inducted: Qui 
conceſſ per tot Cur. And then foraſmuch as the Avoidanit 


every one is P — in fach Caſe to 
Notice at his Peril? Bur admitting that the firſt Chutch 
not void de facto by the Inſtitution till the Induction, yel 
another Cauſe the Diſpenſation made comes to late, fot! 
Words of the Ad of at H. 8. are, M fe Licence 
64 ry with Cr of Sou, and the 
-of the Diſpenſationinthe Caſe at Bar are reriper & ruin it 
Foraſmuich.as by his Inſtitution, the Church was fall of hin 
| — ebe to receive that which he had bd 
OE Rive frei & retin', (oth 


72 


TY 


Mae IN. 'DrcBr's Caſe. 
alc ns ue which he could not receive. And it ap- 
ment in Chmmuni Banco, chat within 


| Juf 
= agreed, Thar the Diſpenſation in the Caſe at Bar 
ne too late for the Reaſons aforeſaid, And the Attorney 
ee Moor were of Counſel with che 


— George Cu, Lawton * 
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4 Z 8 NORE S's Caſe. 


665: Ty Etween Nokes Plaintiff, and James Defendant, in Debt 
+ Cx. Car. 176. B on a Bond, the Caſe was ſuch: The Defendant demi - 
- LE 359 be ſed to the Plaintiff an Houſe in London by theſe Words 
_ | - Demiſe, Grant, &. and the Leſſor covenanted that the Lo 
ſee ſhould enjoy the Houſe during the Term without Evigion 
by the Leſſor, or any claiming under him, and the Leſſor was 
4 bound to perform all Covenants, Grants, Articles, and A. 
3 | reements, &. in the Indenture : The Plaintiff granted his 
—_ Term over to a Stranger, in Debt upon this Bond, the Defen- 
3 5 dant pleaded Performance of the Covenants, c. The 
A "Plaintiff affign'd the Breach, that one Sævery enter d upon 
F _ - rhe Aﬀignee, and made a Leaſe for ſeven Years to one Ducks, 
if. he ſuould ſo long live, who brought Ejettione firme againit 
the Aﬀignee, and recover'd by Verdict, and had Execution; 
upon which the Defendant demur'd in Law. And the Qs 
pinion of the Court was . the Plaintiff; And in this 
Caſe theſe Points were reſolv'd: 1. That for this Covenant 
5 Yong. 1% in (4) Law _ theſe 9 (b) grant, &c. the 
: "SBrownLa14,215 (c) Aſſignee ſhall have a Writ of Covenant, g El:s. Dyer 2576 
r., agrees. 2. That for this Breach of the Covenant in * Law 
A.. the Bond was forfeited, for he was bound to perform all Coy 
Peer venants, Grants, &c. which extends as well to Covenantsif 
_ 15 — Law, as to Covenants in Deed. 3. Altho' the Recovery was 
1 lv. 175 


by Verdi, yet the Plaintiff ought to have ſhew'd that $6 
= £4 Nut very had (4) ancient Title, for otherwiſe the Covenant i 
= 90 Rob Nee, Law was not broken, and becauſe he did not ſhew that, for 
. this Reaſon they reſolv d againſt the Plaintiff. 4. It was held 
5. byPophanC.]. & totam Curiam, That the ſaid expreſs Cores 

nant (e) qualify'd the Generality of the Covenant in L 
and reftrain'd it by the mutual Conſent of both Parties, tha 
it ſhould not extend further than the expreſs — 
ſo : 

was 


lauſuls( f ) general non refert ad expreſſs in this Caſe, 
| Cr. El. 864, 1 Sid. 318, 1 Suh 


46. 
2 
IKe Nep. 649 06. Vaugh. 126. Raym. 46. Co. Lit. 384. 4. 0 Ne 77 be IR- Rep. 345 
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hs if now Lately adjudg'd in (6) Homond's Caſe in this (cw mon; 


Vie Reader 2 ee de Garranty 7. it is ad. 
. that it a Man leaſes for Life rendring Rent, (b ) and V) cs /Y 
ther binds himſelf and his Heirs to Warranty, here te 
bels Warranty doth not toll the Warranty in Law, for if 
in che Reverſion grants over his Reverſion, and the Leij-. 2 
ker afrorns, and afterwards is impleaded, he may (c) vouch () c. whe 


the Grantee by the Warranty in Law, or he may vouch the 
WT Bo. 4 where the C2 was, e ee (0. gp. 
ber 289. (d) where the was, TL. ſeiſed o regangs (j cr. EL S i 
of Land leaſed by Deed to C. for Life, AKM * 
© Services, and bound himſelt and his Heirs to Warranty, @c. - — 
band afterwards. granted the Reyerſion to one R. &c. L.dy'd, | —_— 
bis Wife brought a Writ of "Dower againſt C who vouch'd \ . 
the Heir of L. by Force of the expreſs Varranty. And there 
Award C. J. faid, if ſhe had two Warranties, ſhe may chooſe. 
which ſhe will; but Note, in both the ſaid Cafes the Warran- - = 
ty in Law and the expreſs Warranty were general. And I | 
the Lord Dyer, and the whole Court of Common Pleas, Wo 
Hil 14 Reg. El. reſolve, That if a Man makes a Feoffment by .- 
Bed by this Word (e) Dedi, and with expreſs Warrant in (e) Lit. Rep. 6. | 
, he may uſe the one or the other at his Election. B. H 9 
rethe Statute de Bigamis, cap. 6. is to be intended, 2 
bDedi imports a Warranty, altho' the Clauſe of War- 92 11. ; 
ay be not contain d in the Deed. The Letter of which val. 101. pl 35, - 
,, (g) I chartis ubi continetur dedi & conceſſi, &c. Ge „N | 1 

ale warrentic, ipſe feoffator in vita ſus, & c. fine war- e. b. 
ee. ide uamvit nullam continet clan ſulam warrantie, C2 
warntizgre: But Nots by Force of the ſaid AR, F "2 
u made an expreſs Warranty during the Life of pres. Rolls Ahr. « 


io: And there is great Reaſon in the principal Cafe, tas. 
che particular Covenant ſubſequerit, ſhould ava the _ 
Force of this Word Jemrh, for otherwiſe the patticu. 
ant would be in vain, if the Force of this Word 
WE ould tand; and alf8 theſe Words (5) demi, & con- ()1 Sid: 4308 J 
ae frequent in every ordinary Leaſe that is made; and Ano. 1 
belt (3) Conftrution of Deeds is to make one Part of the Cr. lac. 73. — 
eound the other, and ſo to make all the Parts agree, & r — 
per; poſit according to the true Intent and Meaning of (3) Lit- Rep. 187. 
antics, vide 48 FE. 3. 2. If a Man makes a Leaſe for Life Co. Li: ub | 
Word Deck, and afterwards grants over the Reverſion, | 
ſhall be youch'd by Force of the Hedi. Lib. I. 2. l. 22 
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In the Court of Wards. . 
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Sir ANDREW CORBET's Caſe. 


st. IR Andrew Corbet Knight, 16 Eliz. ſeiſed of divers Ma- 


ones 25. - 


ent. 202, 


a-Rolls Rep, 3. held of the Queen by Knights Service in Cf ite, by his Will 


: during his Life, and afterwards dy'd in anno 25 Elis. after 


this Willis limited, and left a third Part to deſcend. The 


Heir took the ſaid Will into his Hands, and entred into the 


| ſaid Land from the Feaſt of St. Michael anno 26 Eliz. until 


Deviſees mighr MG ſnouſd be accounted Parcel of the 
were refolv'd. 1, That altho' the Words are until che Sum 


nors, Lands, and Tenements in Fee, Part of which was 


in writing deviſed ſome of them to Richard Corbet and others 
to have and hold to them and the Survivor of them until 


- ſuch Time and Term as the Sum of 800 J. by them or the 


— 


Survivor of them, or the Executors of the Survivor of them, 
of the Iſſues, Rents, Revenues, and Profits of the faid Lands 
ſhould be fully levied and receiv'd above all Charges and 
Expences ; and the ſaid Sum ſo levied to be employ d for the 
Preferment of his two Daughters Margaret and Mary, as in 


ſaid Sir Andrew anno 20 Eliz. dy'd, Robert Corbet his Son and 
ſaid Lands now in Charge, and receiv the Profits thereof 


whoſe Death, upon the Search of Evidences the ſaid Will 
was found at Morton Corbet, which Will was found in the 
Office after the Death of the ſaid Robert, and then tranſcribd 
into this Court; by Virtue of which Will the ſaid Rich. Cor- 
bet the Deviſee enter d and hath receiv'd the Profits of the 


the Feaſt of the, Annunciation anno 36 Elia. and by ſuch 
Time had levied 6401. and had employ'd it according to the 
Will; and if the Profits taken by Rob. Corbet, and which the 


faid Sum of 890 J. was the Queſtion £ And in this Caſe 2 Points 
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of 800 1. ſhall be levied by them of the Profits of the Land; yet. ' ; 
it is a8 much in Law, as if the Words had been, ſhall or C0 ο e. 1 
may be levied ; and ſo it was held in Caſe of à Leaſe, () Mer f. 
where the, Limitation of an Uſe until fuch Sum ſhall be le- Bride. . 

vy'd, is as much as to fay until ſuch Sum can be levy'd, for &. 
otherwiſe great Miſchief would enſue ; for inaſmuch as he in e dm 82 
Reverſion or Remainder can't enter till the Sum is levyd, ** 

it would be in the Power of them who are appointed to levy. 3 

- the Sum, if they would defer the levying thereof, to exclude. 
him in the Reverſion or Remainder, from taking the Profits 2 

- of the Land for ever, which would be inconvenient : So it _ 

was agreed upon the Words of W. 2. cap. 18. Quod (by Force ©. 3 
of the Elegit which is given by the ſame Statute) vicecomes.  - -.- © i 

ſiberet, & c. medietatem trrræ ſue quouſq; (e) debitum fuerit levat (c) Bridam. 43% . | 

| fer rationab extent; And upon the Words of the Writ af ent” 

Execution of a Statute Merchant and (d) Staple, omnia terras (0 F:N:BiizuDs 
& tenementa, &. habend', &c, juxta form ordinationis inde a 

falt, ſcili. de Mercatorib 31 E. i. or 27 E. 3. quouſy; fbt de debi- 

to pred” fiat ſatisfaftum, that if the Conuſee neglects to take 
the Profits, yet when the Conuſee might have been ſatisfy d 

lis Debt according to the Extent, the Conuſor ſhall have his 

Land again: But it was ſaid that Words make a Plea, and 

therefore it was agreed, that upon the Statute of Merton, cap. 

6& 7. that the Profits of the Land which the Guardian takes 9 

for the (e) double Value ſhall be in Satisfaction of the double (%) Bridgni. 6 

* but otherwiſe in Caſe of (f) ſingle Value, for the 70 Tf. * 4 

Words of the ſaid Act (g) cap. 6. in Caſe of the double cel _— 

Value are, Tunc teneat terram equs ultra terminum etatts ſue” | = 

| fer tantum tempus quod inde 7 it percipere duplicem valorem - = 
narita gii: So that by expreſs Words the Profits ſhall be ac-, - | 
counted Parcel of the double Value; but the Words of the 4 
7 Chapter concerning the ſingle Value are, ſ. Si quis heres, 

c. pro domino ſuo 2 ſe maritare non compellatur hoc facere, 
ſel cum ad ætalem pervenerit det domino ſuo & 1 ei, «$0 1 
Sc. pro maritagio ſuo antequam terram ſuam recipiat, by which „ 
it appears, that the Guardian ſhall enjoy the Profits to his . 
own (b) Uſe until the Heir ſatisfies him, vide for this Dif- (6)z Inf ggi * 

vin ference, 27 H.8. 5. b. 31 Af. 26. 43 F. z. 21. And further 

\ the it vas held, that in the ſaid Caſe of the double Value, it is er 

bd in che Election of the Guardian, either to bring bis Writ or 

Cor- Forfeiture of Marriage, dor to hold the. Land until he is ſatis- | 

F the 7d, 18 E. 3. 18, acc. But if the Guardian chuſes to have  - 

antil WT the Land, and enters into it, he ſhall not have the Land but 


ſuch (ly ſo long that he might levy the double N bias 

o the Pence ſhall be his own Damage: Vide 15 H 4. 5. . =... *: + _ 
h the 7 ö 6. 12. 15 H. 7. . 11 H 6. 8. 8. 2, It Was IC | 2. -. #6 pe 1 
fthe . rd, that when the Khir himfelf in the Caſe at Bar; "*  -—  _—_ 
gInts ot he in Reverfion or Remainder in the Caſe of aG) Cin. mmjl 2 

, Sum es Of 'Lintiration af an Uſe enters upon him to whom - ' >." 


WW Land is devifed, demiſed, or limited, as is aforeſaid, - 
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_ "x _ oe © bring an AR gainkt his 
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w . in 118 Ether Caler, 
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_ . Q ten Profics : The ſame 
—_—_ nant by (b) Fi a ant, (c) Statute Staple, Guar- 


„ EF «© 
v . 
o 
i £& \ 


b double Vs alas, if bet in Reyer- 

Wos * to Ren the L again ouſts him, they have ſuch 

+ Begion as is aforeſaid, either to hold over ox to bring their 

8 ante by drowning 14. So if the Profits x thi Lond wo 

» hell. an. waſte 1 . $4 Water or A Wildb6re, or any other, 

n God, without Default or ligence in the Party, 

"tf ay 77 Canuſee ſhall hold the Land over, vide 11 H. 6.7. 

3 3TH 2 13. b. 15 H. py 4 14. 33 H. 8. Statute Merchant Br. uy 
| * cant if he who th ſuch Intefeſt be ouſted by a (e) Strange 

= ö there the Time ſhall incur for the Miſchief aforeſaid, = 

© * therehets put to his 9 4 the Treſpaſſor. If the 

DPexviſee in che Caſe at Bar enant by Statute Staple, Cc. 

— 22 85 f ) farrendersto him in Rakion upon Condition, and af 

=” - terwards enters for the Condition ben. he ſhall not hold 

over, for the Surrender is his own 271 and he can't enlarge 

his Intereſt, and therewith agrees 33 H. 8. Statute Merchant 
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VP. q If Tenant by Blegit is 3 in taking the Pro- 
_—..- fits of the Land, by Reaſon of War, he ſhall not hold over, 
WE - bab ir ſhall be in : Diſadvantage of the Tenant by Elegr, as it 
N W 203. is adjudgy in 19 E. 1. Execution 246. 3. It was reſoly'd, 
1 Rob eb 12. chat althd 2 had not Ft 2 the Deviſe, yer 
Woch 155, 157 ff a Stranger occupy'd-rhe the Deviſee ought to 
ben. take Notice at 12 Peril. for 0b) vi lantib & non dormientihus 

20 and none by w in ſuch Caſe is bound 
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Ne | os he Reſolution of all the Rn 8. Leaſed. ' e 
, 25 It was likewiſe reſoly'd, if the Guardian may. | 75 - 


fe Le or Fer Ro foraſmuch as his Term is cer- "Wh RN 


£ certain in in Continuance, and in End, 2 TX 3 


Caſe at 2 25 and in 22 Caſes of Tenant b Ele, 
Statute Merchant, Cr. there is no Term ce but 

ſuch dum be by them levied, and therefore it 
fuch Intereſt; that in fome Caſe he may hold over, and * 2 3 Jones 33 
Difference. "And it was ſaid, That 105 end Fog. 4 
tute of * Marlebridge ; Salve ft OY CY woff a- r = 
tis. alis ſus, quoad terminum, ſeu ad feodum recuf 9 
inde habuerint, that is to intedded of an Eftare 0: ws 
e made by Collufion, for to that the Purview of the faid © 9 
AR extends, J. That the Guardian ſhall ouſt hi I 
I r over. 
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= Outbeate bro ht Nee a aft Bennet for certain Goods 
and. declared, thas he delivered them to the Defendant 
ſafe; the Defendant confeſſed the Deine 

and 8 Bar, that after the Delive 7 one F 
ſtole them loniouſly out of his Eoſſeſſion; The Pan 
meplied, chat the faid 9 K. was the Defendant's Servant re- 
* - tained.in his. Servie 24 demanded 1 udgment, &c. And 
74 _ © thereupon the Defendant demur'd in Law, and "Judgment 
was given for the Plaintiff; And 0 Reaſon and” Cauſe of 
=_ Judgment was, becauſe the Plaintiff delivered Ye 

ſafe kept, and the Defendant had took it u 


, Goods to 
by She Acceptance upon ſuch Delivery, and ther 


* he ought to keep them at his Peril, altho in ſuch Caſe he 
ou d have nothing for his ſafe keeping. -So if A, delivers 


4 Goods to g;. 1085 ly to be (g) kept by him, and B. accepts 


em withont ha 3 am thing for it, if che Goods are ſtole. 
om him, yet he Nall Be charged i in Detinue, for to be 


YZ pt, and to be kept ſafe is all one... But if A. accepts 
22 Goole of 8, bn be Sold keep (b) his own 
3 5 r Goods, there if the Goods are ollen he ſhall not 
oe anſw er for them: Or if Goods are pawned or pledged to 
4 9's Rel. 33% him _ Mony, and the Goods are » fille n * ſhall not 
Fd ne anſwer for them, for there he doth not 2 to keep 
—_... them but as he keeps his own; for he has a Property in 
3 5 them and not a Cuſtody only, "ang therefore he ſhall not 
** irt be charged as it is adjudged in 29 4. 28. But if (4) be. 
_ a fore the ſtealing he who pawned them tendred the Mony, 
3 1 And the other refuſed, then is there Fault in him, and then 
3 ite ſtealing after ſuc h Tender, as it is there held, 
Re not diſcharge him: So if A, delivers to B. a (e) Ch 
lockt to keep, and he himſelf carries away the 7 
. ut . ik che Goods are Allen, t 1 * 
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charged for . did not truſt B. with them, nor did B. un- | 


TX to k them, as it is adjudged in 8 E. 2, Detinue K = 
(8) 59. e Doubt which — LG upon ſundry (? Sd. Lies - 9 
Gkenng Gemen in our Books, 28. 3H. * 


6H 7. 12. 10 H. 7. 26. of Keble and (29 Af. 8. 3H wel 


| rs roy ſhall ed, and he takes Tochiog upon 
- him, but his Duty i G pu 2 Servant to merchandize the beſt 
mand of his Maſter: But a Ferry man, (c) common Inn- QQaSi. 16 


if they are ſtollen b hieves, vide 22 A. 41. Br. A 


_ | Goods to keep, to take them in | peckal n ſcil. to kee 
them as he keeps his own Goods, or to keep rhem the (> Bll 
. Fee 3 are delivered to one to be 


/ neral Acceptance, which implies that he el 
w d it. 2 | 
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conciled, vide Brack. lib. 2. fol. 62., b. But in Accom 44 
2 before Auditors for the (50) Factor, that comp cd tha: 1 
as appears by the Books in 12 E. 3. A. 11. Moor 406 Dh, _ 

14 act Salo) 4 40. For if a Factor (altho be has! Rdn ae. 
py Seen that Which he by his Induſtry 75 


thar he can, and a Servant is bound to perform the Com- 

keeper, Or Carrier, who takes Hire ought to keep the $23» 1 Rad 10 I 
Goods in their Cuſtody ſafely, and ſhall — be diſchar ; 1 Rol- 2 a | 
208 y Nor. 
le Caſe 78. And the Court held the ( 15 7 Repiication >a. — 
ae a vain, for non refert by whom the Def. was rob- 39, 39, 331. B . 
| bed, » ide 33 H. 6. 31. 4. h. If (e) Traitors break a Priſon i it . Sen I 
ſhall not diſcharge 1 Gaoler otherwiſe of the King's KR. Vo on 
nemies of another Kingdom, for in the one Caſe he may 190336, 23% 
have his Remedy and Recompence and in the other not. * wy ns 1 
Ms Reader, it is good Policy for him who takes any Rep 5 gp 


* 1 Roll. 


he can at the Peril of the Party; or if they happen to be Dyer 56 * 1 


ollen or purloined, that he ſhall Hot anſwer for them, H zr n 


for he who accepteth them, ought to take them in Arg: Or $59. Jenk. C. 1 
the like Manner, or otherwiſe he may be charged by his pj; 2 = 


iverd oyer, it is good Policy to provide for himſelf in 
ſuch ſpecial Manner for Douk? of being ed by his In 3 


es upon him 
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8 2 N molendinis fullonicis . in Dun- 
ter in com” præd' in 


tione recti curſ. dict magnæ * aquz rivoli præd ad 


 Tehmind Paſche, Anno Regni 


Dominæ ELIZABETH nuper 
Keine Angliz 43. Rot. 56g, 


. 144 ( 


4 ws " * K. 


Lurratir s Caſe. 


084 80 75 P 77 cotam domina Regina 
Weſt. ven ell gener per |. 
58 ar ſuum, & a hic in cur did dom 

* tu ibidem quandam Fillam ſuam my „ Luttrell 


Fe e ar &c, de 
Pi pig Taper call . pleg.. de. proſequend', 
dez. ic. Ro ; idem billa ſequitur in 


bc Jae Eee fl. Ed. e ger,, queritur de G. 
terell armig, Ro. Norcome, & J. Quick. ; in cuſtod Marr 


N * eg, coram ipla Rep exiſien', pro eo viz, qd 


egni domine Elz, nene 


ii an. 1 
E r N de & in duob an» 


ominico ſuo ut de teodo,- ad que 
quid molendina fullonica magna pars aq; cujuſdam rivoli 

in D. præd a quodam loco voc the head weare <juſd' ri- 
vali i in . præd, dicto 4 die Maii 41. ſuprad currebat, 
necnon præantea a tempore cujus contrarii memoria homi- 
num tunc non extitit continue currere conſuevit & ſolebat; 
cumque etiam præd 4 die Maii anno 41. ſuprad', ac antea 


a toto præd tempore cujus contrarii memoria homfmm 


tunc non exiſtebat pro preſervat*, directione, & continua- 


molend fullonica præd, quzd denſa ripa Angl a thick 


banke de meremio & terra conſtruct ſcit fuiſſet prope & 


50 ſupra molend' præd ad occident' part cur. Hake magnæ 


partis pred. aq; rivoli przd', & contigue adac fuiſſet cuidam 
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ſe de ald a. molendinis granaticis per 


. ere, & TIE EE: 
de feodo, ac 1 4 
pred' a prad loco ris head Mas“ f 

v tempore novæ 


tons, & perfeftion pred' duorum molendin Es 
na, oſqoe ine diem Sept. tunc 


nn: Juorum pretextu idem Edw. 
molendinorum 


jo 3 1 
ba fomins ag diverſa lucra & proficua 4 Arent 
pro molatione granorum ſup- 


3 
yoll in Dunſter 


— pred deciao ee 
44 
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r par ws 
| pero . 2 *the 
105 & ſdlebat, pres & ſolito curſa 


tam commun voc the Welk ite cet in 


cuz molendinorum granaticorum ſuorum præd ꝓer mag 
m tempus Viz. a * decimo die Sept, anno . 
d ſecundo ſupradicto, uſque diem impetrationis hujus 
ſex. 2 diem Novembris, anno regni diR* 
2 nunc — tertio totaliter amiſit & 
er 40 ad 8 ipſius Ed. ducentarum librarum; 


N prox. poſt quinden Paſchz iſto eodem term, 


babuerunt licentiam ad billam predi&@ interloquend', 
"ne ad ref) — c. coram Domina Regina 
M Weſtmonaſterium ven tam prædict. Edw. per agen 
- um 
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x diverter” & ſabſtrarerunt, per quod idem 1 


&c. Et modo ad hunc diem, feil. 
0 quem diem prædicti Georgii Roberti & Johanni 
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arm”, Ro. Norcome; & Jo. Quick. per Hen. Collier am 
_ _ "Coun, Et ſur' jurat unde infra fit mentio exact fil iter ve 
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Brodrippe attorn' ſuum, & idem G. R. & Jo. defend vin 
injat quando c. Et dicunt quod ipſi non ſunt inde d 


& pro miſ. & cuſtag./allis ad 58. Ideo con 
per Jur. præd' in forma præd aſſeſſ. necnon ſex libras | 


toto ſe attingunt ad octo libras & quinque folid. Ex 
Seo. Ro. 5 | — 
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 _* , LurrTxeiitvCoſe, Parti 
fuam pred, quam pred Geor. Ro. & Jo. Quick per Steh 


dabil', & de hoc pon ſe ſuper pr iam: Et pred” Ed 
iter Kc. Ideo ven inde Jar coram.d'na reg. apud We 
die Jovis prox. poſt quinden' ſanct Trin, Et qui nee 4 
d recogn &c. Quia tam &c. Idem dies dat eſt part prat 
m* &c. Poſtea cofitinuat inde proceſſu inter partes pra 
de pfito præd' per Jur* poſit inde inter eas in reſpe& d 
ram domina 3 eſt, uſque diem Veneris prox, y 
Octab. ſancti Mich. extunc prox, ſequen', Niſt Juſtic' di 
reg. ad affiſas in com præd' capiend aſſign, prius die qt 
6 die Aug. apod Caſtr Taunton in Com' præd' per tori 
atuti &c. ven pro defectu Jur &c. Ad quem diem con 
d'na reg. apud Weſt. ven partes prædict per attorn' ſi 
pred, Fe pref. Juſt, ad aff, cor quibus &c. miſer hie i 
cord ſaum coram eis habitum in hzc verba. ſſ. Poſtez d 
& loco infracontent, coram W. Periam Milite capitalil 
ron Scaccar dnæ reg. & Ed. Fenner uno Juſtic', did; d. 
reg. ad plita cor ipſa reg, tenend* affign', Juſtic' ejuſſ 
dn reg. ad aſſiſ. in com. Somerſ. —_— aſſign per fon 
Aarvti &c. ven tam infranominat* Ed. Cottel gen per 4 
driaf* Street attorn ſuum, quam infraſcr Geor, Latt 


qui ad veritatem de infracont” dicend', electi, triati, & j 
rati, dicunt ſuper ſacr'm ſuum quod præd G. Ro, & 
fant culpabiles de præmiſſis eis interius impoſit, pn 
przd' Ed. Cottell interius verſus eos queritur, & Fe 
<dampna ipſius Ed: occaſione infrafcr*, ultra miſ. & cull 
ſua per ipſum circa ſect ſuam in hac parte ö i 

. eſt qd pt 
Edw. recuperet verſus ptæf. G. R. & Jo. dampna ſua pn 


mif. & cuſtag; ſuis eidem Edw. per cur dns reg, hie 
affenſu ſao de incr'o adjudicat': Qu quidem dampm 
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an Action on the Caſe in B. R. 
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Ottell brought an Action en the Caſe againſt Luttrell, Rurtan t. 
and declared that 4 Marti: anno 40 Elia. he was ſei⸗ | 

# fed in Fee of two old and ruinous Fulling Mills, 

id that from Time whereof Memory, Cc. magna pars 6- 

we cujuſd am rivoli ran from a Place called Hodwear to 

he aid Mills, and that for all the ſaid Time there had 

een a Bank to keep the Water within the Current, and 

hat afterwarwards the Plaintiff 8 Octob. 41 Elia. pull d 

pen the ſaid Fulling Mills, and in June 42 in Place of the | 

ad Falling Mills, erected two Mills to grind Corn; and 

ut the 1d Water ran to the faid Mills till the, 10 Sept. : 

xt following, and that the ſame Day the Defendants fo- , 

rant er fregerunt the Bank, and diverted the Water from | 

Is Mills, Cc. The Defendants pleaded © Not guilty, and * Roll 204. 4 

was found againſt them, upon which the Pl. had Jadg-* 8 

tent, Upon which Luttrell the Def. brought a Writ ff 9 

r upon the new Statute in the Exchequer Chamber, ang 

here two Errors were aſſigned. 1; That by the breaking 27 EL cab. 
id abating of the old Fulling Mills, and by the building “ 

new Mills of another Nature, the Pl. had deſtroyed the : 1 
reſcription, and could not preſcribe to have any Water- : 4 

durſe to Griſt Mills: As if a Man grants me a Water- 

burſe to my Fulling Mills, I can't (as it was ſaid) con- 

fert them to Corn Mills, nec e contra. So if I t to 

dne Eſtovers to burn in his Hall, he can't convert his Hall 

Into a Kitchen or Malt-houſe: The ſame Law of a Pre- 

mption ; for Preſcription in ſuch Caſe ſhall be intended 

commence by Grant, and in Proof thereof they cited 

NB. 180. HF. And 7 E. 4. 27.4. if a Man has Efſtovets, E. 4. «. a. Co; 

Gant, or appendant to an antient Houſe, he' ſhall Lin 3B 

Wt have them to an Houſe which he new builds: And 5 Cre. 25. Hob 
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FE: ©. LuTTARELL's Coſt. Pr 
„ det of Newsrt nted by Fine to find three Chaplaicy 4 
eh of the Conuſee, and afterwards the fy 
pern fell; and there tenen (during the Time that the 
ks GY 1 0 Chappel) the Divine Service fhall reafe, for it our. 
i be done in a decent and reverend Manner, and not 
| f Bar there tepelur if the Chappel is rebuil 
8 7 Place where the old flood, then he ut 
; there: But (it was collected) if it; 
| t in another Place, there the Grantee is not bound to de 
Dine Service thete: If there be Lord and Tenant, 
UE, _ Tenant holds to cover and repair the (e) Lord's H 
| n es in 10 E. 3. 23. in this Caſe if the Hall falls, yet if th. 
KS Tord hills - tal in — ons Place where it was } 
PANE IE. 227 tore, and of ſuch Bigneſs as it was before, the Tenant 4 
4 n e ee its But if it is of greatef Length (5 0 
Preadch, ſo 4s Prejudice may come te the Tenant, or ; 
LR ic i built in er Place, or if that which was the H: 
4:  Ioonverted toa Cowhouſe, Stable, Kitchin, or the like, hy 
ns hot bound to cover it, for the Lord by his Act can't alts 
5 Name of the Tenure, nor of the Service which the 
| todo: And in this Caſe here, it might 
ten who bad his Eftate to have them M b 
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tien Corn Mills: For perhaps they have Corn Mills ” IN 
eit, that the. building of Corn Mills would be prejudicial: 
4 2 . Reaſon to extend a G 
$ SEE ang ater-Coutſe to Fulling Mili) 
F . 
* n & S ptio | 
7 * rſued : If = Man holds of anothe 
A ealty and Cafſtle-guard thi 
£ le, there the Aliens 


and abate the Alling Mills, built 
Milk in the ſame Place, and of the ſame Nature g 
8 t he has deſtroyed his Preſcription ; for i 
'C e ater-Cou 
ets, or dther Things appendant or appurtenant 
Wy chem be overthrown by the Wind, or burned by Wild 
HY firs, or fall by any other Act of God, that if the Om 
| this them in the fame Place, and in the ſame Manne 
they flood before, that they ſhall have the ſame ancies 

xs Appendants and r to this new Mill 6 
becauſe the Act of God ſhall not prejudice any 
et if they be eraſed by the Party himſelf, or fall this 
his Default, the ancient Appendants thereby are 10 
t by his own Act he cannot extend the Preſcriptic 


or Grant which was in a Manger appropriated to 6 
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to a new Houſe: So it was FI TH, 
wn wrong, burns, or pulls down- LN: Hou 
fre has Net A enen by we] ſhall 1 


+ and altho in ſuch Ca rebuilds t 
Hoke yet he ſhall not have the Appe 1 
q Hrlin, wr 


ndances, 
188. b, But it was refolved, The the an e 
ription did extend to theſe new Gtiſt Mills, for it ap») Hurt. . EI 
1 85 and alſo by (c) F. N. B. that if a Man Wa e "He 
4 in Mill, Fulling Mill, or any other Milk; 
Writ ſhall be general, de uno molend Zino, without 9 0 5 
Ta of Griſt or Fullin ling, 21 Af. 23. agrees of Plaiat 2 1 
5 Aſfiſe. Fo chat the Mill is the Subſtance, and Thing to Ode N 2 
demanded, and the Addition of riſt, or Pulling, arg e 5. Pr TIPS 
bit to ſhew the Quality or Nature 0 the Mill, and theres gs | 
if the Pl. had preſcribed to have the ſaid Water-conrſe' Rs 


i . mg 2 
. : 2 
8 * 3 * p a | Þ — N 1 4 
rr ACS. YES SEEM BS. Dt * — — 


u Mill generally (as he well might)henche Caſe wol'd dg 


te without Queſtion, that he might alter the Mill 5 wta EEE) | 
what Nature of a Null be pleaſed, provided always that nne of 
frejudice ſhou'd thereby atife either by diverting or flops r.. 
of the Water, as it was before, and it ſhoud be ions 000 
ed that the Grant to have the Water-courſe was befor 
tte building of the Mills, for no Body will build a Mill B; OR 
hrs he is ſure to have Water, and then the Grant k 2 
Fater-courfe being Nera 0 his Mill, he may aker e +41 8Y 
ty of the Mill at his Pleaſure, as is aforeſaid: So if +5 i 
1 Man Hos (4) Eftovers either by Grant or Preſcription arge IG Y 
tk Houſe, alcho* he alters the Rooms and Chambers of * * 2 
touſe, as to make a Parlour where it was the Hall, or the : * 


Kit where the Parlour was, and the like Alteration of che TT 
Quilities, and not of the Houſe i it (elf, and withont R th $7. -5: oY 
x Chimneys by which no Prejudice accrues to the Owner SES 2 4 
che Wood, it is not any Dellengion ok the dre 1 14 + 
fir then many Preſcriptions will be deſtroyed,” and 5 Pp 8 4255 1 
i» builds new (e) Chimneys, or makes a new Addition L 1 7 7a FI " 
W old Houſe, by that be mall not loſe his Ads alas „ | 
it he can't imploy or ſpend any of his Eſtovers in the Hew-4.L50n- 24s 3 
Chimneys, or in the Part newly added; The ſame Law of; Ba os . 
Conduies and (I) Water- pi wg the like : So if a. Mag 7) e 4 
an old Window to his Hall, and afterwards he conveitaay. * TY 
be Hall to a Parlour or any other Uſe, yet it is not aM... 
fil for his Neighbour to ſtop it, for he mall reſcribe to . N 
ke the Light in ſuch Part of his Houſe: And Nei OG 8 
aſe be Pl. has made a Queſtion, for as much as be | 0 
duet reſcribed generally ro have 'the ſaid Watercourſe e Ne 
ills generally, but recaluly to his fullir Mills, „ 
eee genera the Mill was the S A 
the Addition demonſtrates * the Quality, and ado (2) x) Crt Ve! 
ation, was not of the Subſtance, but only of e Quality, _—_  ” 
ene the Mill, and that wi without any Prejudice in the 
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: 1 E 22 + it conſiſts, and in Reſpect thereof, by Grant of all his (c 


Nam 320. 


EI. 658, 


42 re. 


Ty e It 9 * 
"4, 


Name, as where they were Bailiffs and 

ano they are Mayor and Comminalty; or Prior and Co 
1 vent before, and afterwards they are tranſlated into a De, 
and Cchapter, altho' in theſe Caſes the Quality and Nang 
1 OLA K. 4594 of their Corporation Ne and changed, and chief 


new Body ſhall enjoy all the Franchiſes, Privi 
HFereditaments which the old Corporation or Body Politick 


'- 3And. 123, 124. Chief- Juſtices, upo 
ſtices upon a Caſe referred to the ſaid Chief Juſtices : Fot 


Cro. 
352. W Frecepe, where an Houſe, Mill or Wood is demanded, 


in Value againſt the Vouchee, the judgment is Quod habedt 
have Houſes, Mills, Woods, &c. and in ſpecial Caſes by 
"Com. 168. 8 E. z. 377. Dyer 28 H. 8. 47. and therewith 
Grant ſhall reſpect the moſt perdurable Part, and which in 
Judgment of Law includes the whole. And therefore it 
or Default of the Owner, or by the Wrong of another, yet 


foraſmuch as the perdurable Part, and which includes the 


the ſame Place which was the old Foundation of the old 


- 
. 8 l a 


* > g 2 a 2 3% 3 , "7 
>. Lorratts Cot Pat i 

Witercourſe to the Owner thereof; for theſe Reaſons of 
was reſolved, that the () Preſcription remain'd. If « Ct 

” poration have Franchiſes or Privileges by Grant or Pre 
cription, and afterwards they are incor Bed by andthe 
Burg ore 


. 


* 


in the Caſe of Prior and Convent, for from regular whe 
are dead Perſons in Law they are made 2 yet the 
ges 2nd 


had either by Grant or by Preſcription, for no Perſon will 
be prejudiced thereby; vide 14 H. 6. 12. 37 4a 6, Af, 
22. 39 H. 6. 15. Another Reaſon was added that whe 

| any Thing appendant or appurtenant to an Houſe 
or Mill, the moſt perdurable Part of it is the Land in which 
the Foundation is, and upon which the whole Fabrick of 


Lands, all his Houſes, Mills and Woods will paſs. And ſo 
ham C. J. ſaid, by Wray and Dyr 


it was reſolved, as 
| nference had with divers other lu- 


e Warrant of Attorney is in placito terre; And in Caſe 
of Voucher, when Judgment is given for the Tenant to haye 


de terris of the Vouchee ad valentiam, yet thereby he ſhall 


1 l of Lands, a Man ſhall recover Houſes, as it i 
held by ſome 4 E. 3. 161. 6 H. 3. 283. 2 E. 3. 37. Flow, 


rees the Civil Law; for (d) appellatione fund:, omne adi. 
pres 


rum & omnis ager continetur ; Then the ription of 


was reſolved that altho' the Houſe or Mill falls by the AZ 


whole, remains, he may rebuild it without any Loſs of any 
Appendant or Appurtenant to it, but it ought to be upon 


Houſe : For as that ſupported and in Judgment of Law in- 
cluded the old Houſe when it ſtood, ſo it ſhall ſupport and 
include the new. Houſe, and ſo in a Manner a Continuance 
of the old Houſe, and to the Quere which Perkins makes fo 

128. (e) well reſol. And ſoit was ſaid in all the Caſes of Elto- 
vers and Tenures aforeſaid, when theAlteration of the Quali 
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ee Fart of the Houſe doth not cauſe any Prejudice? + ., * 

Che:Terre-tenant, the Eſtovers and Services remain: EB 
Reader, a Caſe reported by Serjeant Bendlors Mich. 3 _ 


Fot. in Ommuni Banco, in Rep brought by Sir 
= 0 againſt Robert: od tows, of fouy({.</ Moor 32+ ©. OY 
Ui taken in a Place called old Haddam Park, in little fav. 3. b. M. 
ur in the County of Hertford; The Defendants made Ren ll. 
auſaris/ as Bailiffs to Rich. Bi f Lond; becauſe Sir Th. 2 
Knight was ſeiſed of the Manor of little Hadham in 
he; whereof the Place where, Cr. was Parcel, and held it | 
the Biſhop of London, ut de Caſtro ſuo de Stortford in 11 

rad, per homagium, fidelitatem, & ad () ſcutagium de- & Co- Lit. ; 
wn Regis xl. 5, cum acriderit, & ad plus plus, & ad. minus . | 
mou, & per redditum v. 1. pro Ward" Cafiri pred” ad feftuns. ' 
all Michaelts Archangeli annuatim ſolvend', ac per reddi- 
ws xiii . ib d. pro auxilio vicecom' at four Feaſts of the 
Tur, Cc. And for 15 . for Caſtle guard behind for three - 
fears, Cc. they . avowed the taking of one of the ſaid 2 
bur Horſes, and for 40 5, for Aid of the Sheriff behind al- a 
b for three Years, they avow d the taking of the other 3 5 
Horſes: The Pl. in Bar of the Avowry as to the taking | 
ene Horſe for Caſtle guard ſaid, that before the Begin- 
ing of the ſaid three Years, Caſtrum præd funditus corruit 
$-jenitus in decaſum extitit, & adbuc exiflit, & hoc paratus - 
uriſicare, unde petit judicium þ pret Rich. Apprice, &c. 
jm aliquo redditu pro Wardo Caftri præd fie obruti & penitus 
dera ſum e. xiſten, cape fred unius equi juſtam cognoſcere. 
Wd, Cc. Upon which it was demurred in Law, and as 
babe Aid of the Sheriff it was alſo demurred in Law: And $523 
that Caſe it was reſolved, that altho' the Caſtle is * ry-* 1 Mod. Rer. 200 
ud and decayed, (c) yet the Rent remain d; For when the (e) Dav. 3. . b. 
Temnt holds of the Lord to ward or repair the Lord's e 
Gſile, and afterwards ſuch Service (as Lit. ſays in the Caſe 16. 2 
it. ) was in ancient Time. changed by mutual Con- : 
kat of, the Lord and Tenant into an annual Rent, yet it 
lad, That ſuch Rent is paid pro Wardo Caſtri, id eft, in 
izhGion Ward: Caftri ; for in this Caſe, and ſuch like, 
Wo) ſignifies full and perpetual Recompence and Satisfa-/ 

and not conditional, or Satisfaction temporary, ſ. for 

Time, ſo that the Lord may have the Caſtle ward when 
Evil, for che geiſin of the Rent is not Seiſin of the Caſtle- 1 
in ſuch Caſe: But if the "Tenant holds to guard the © 8 5 
lle, if the Caſtle falls, the Service (4) is ſuſpen- (O Co. B 3. 
Muntil it is rebuilt, but then the Tenure ſhall not be in {nM 
Cafe alledged to be by the Rent, but by the Caſle - 2 
ard, neither ſhall the Avowry be made as in the Caſe " 
Shar it is for the Rent, but for the Caſtle-guard: vide oy . 
WW, 26. b, that if a Man holds his Land by certain Ren 0 Co. Lit; + 
ECaſtle-guard, Lit. ſays, that ſuch Tenure is Tenure ines b. 6 Co. 
Wenge, which can t be if the Caſtle-guard remains, for then if, 4 
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it 


have had a be -yet in . — it was 

"for it was not _ w bow much Water runs 

ache Quantity (a) of the Water is not mates {Dh Bla | 
nuch ab the Defendant by. the-brea of the 
| v.55 the Water which ran to the ſaid Mills; 
or 248. J. () where in an Action on che Cafe g 

ei declared that the Defendant divertit malium 1 | 
; and another Preſident is there cited between 2555 i Leon. 
1 , that an Aſſiſe of Nuſans was brought pro a * 
orgs partis curſus aque, by which the Judg- 4+ 
ay Sir . Pop ief Jaſtice and his Com. 


= 


. 


oor ces of the King's Bench was affirmed, Nag 
Cle which * by 1 


Z no r 1 | 67: Uh . M 
BZ v1 d . g . 4 . * . | Þ 
Trin. 43 Regine El. 
(344 : 0 | : ; k : * 0 
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Ng. $61, 562. Rury brought a Writ of Error on a Judgment given in 
SF a. So the Common Pleas in a Quare impedit brought by the 
235. E. Cent: Queen, where the Caſe was; A Counteſs being a Widow, 
. retain d 2 Chaplains, and afterwards retain'd a third, which 


P 


"4 


— 


15 upon which, great Queſtion aroſe in the King's Bench: And 
Ait was adjudg'd in the Common Pleas, That Title to pre- 


Ts, 


*-——* +- affirmd. And in this Caſe 2 Points were reſoly'd. 1. When 


. 5 f * ; 
p ._ (a) Moor * 


third firſt purchas d Diſpenſation to have two Benefices wich 
Cure, and accordingly was advanced to two with Cure, 
*whereof the firſt was above the yearly Value of 8]. And if he 
was lawfully-qualify'd within the Stat. of 21 H. 8. cap, 12, 
was the Queſtion in the Common Pleas : For if he was law. 
fully qualified, then the firſt Benefice by the Acceptance of 

© the ſecond was not void, & per conſequens no Title. to preſent 
by Laps devolv'd to the Q. and by the pleading it doth not 
appear that the two firſt Chaplains were living at the Time 
wehen the third was advanced, for it was averr'd only that 
tze two were alive at the Time when the third was retain d, 


- ſent by Lapſe was devoly'd to the Queen, and therefore Judg- 
ment was given there accordingly. And after many Argu- 
ments at Bar and Bench upon the Writ of Error in the 
King Bench, the Judgment given in C. B. for the Queen was 


the Counteſs retain d two Chaplains, theſe two are capible 
of a Diſpenſation according to the ſaid Ad of (a) 218, 


dy which it is provided, That every Counteſs being a Widow, ms) 


bare two'Choplains, whereof every one may purchaſe Licence "8 . 
8 Diſpenſetzon. Then when ſhe retains two, the Statute V0 
executed,” for ſhe can't he more than two cap, 
eee Diſpenſation, 2 the Retainer of the ti 


J * 
1 
* :. 
. 


who has ſerv'd lon 
ot ore, potior 
four 


| Blir. . 748. in 2 Quare impedir berween the Queenand the z: Hh 
«Biſhop of Lincoln, the Preſide . 


ſolv d, that when the 2 firſt were retain d according to the Sta- 
«tute, and thereby the Statute executed as aforeſaid, the Re- =_ 

tainer of the third, altho it was good at the Common Law, é ' 
jet it was void to give him Capacity to purchaſe Diſpenſa- 74 


much as they were alive at the Time of his Retainer, which 
> Retainer was at the Common Law, and not according to the | 
- Statute, therefore he ought. to have had a new Retainer af- 25 


mitio non valet, in tractu 
don and Heir apparent of a Baron retains a Chaplain, and Sc 
- gives him his Letters under his Hand and Seal, and after- Cr. He.  _ 
{ wards his Father dies, and this Chaplain purchaſes Diſpen- Ss » i 


* can't diveſt» the Capacity of Diſpenſation which was veſted 
might have'as many Chapliins 2 ſhe would at the Common 


Bench; vide Dyer 312. (c) by the Opinion of Catlyn, Saunders Crate 3 bo. ö 


Iime, and all fix are prefer d to fix ſeveral Pluralities, the dior 


rr and are advanced 20- 
| cording to the Statute, now if the Lord diſcharges one of them 


from his Service, he can't retain another during his Life, for by... 4 | 
then by ſuch Means he might advance infinite Chaplains with- 1 oy: 


out Numb, by which the Se would be defrauded, for the Star, 
$a — a 
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by their Retainer in the firſt two ; for aſtho' the Counteſs 


Law, yet ſhe can't have more than two capable of a Diſpen 
ſhould be firſt preferr d, & (.-) qui prior Co. E 
7 7 And. ſo now this Point has n * Mi 
1 in the Common Pleas, Poſche 31, - 


1 - 


imes adjudg' 


SAN. b) Clark he np 8.70 8 *** 9 0 | | 
ohn ing (b) Clark. 2 in the Lady St. Fobn's Caſe. 3 in (boden 11993 
0 very Cale in the Common Pleas ; and 4 now 1 HOO — — 


and Dyer, if a Lord who is allow'd but three Chaplains, re-. e. 
tains fix 'by his Letters Teſtimonial, at one and the ſame I Sr W. 
9 


* 
ang 


> 1 
= * £ 


three who are firſt promoted, are warranted by the Statute, 
and yet the Retainer was not according to, the Statute, but 


in eſuali jure (d) melior e conditio poſſidentis. 2. It was re- (a) Vaugh. 603 


tion within the Statute, and therefore altho the other two "Ih hte”. 1 
were dead before the Advancement of the third, yet foraſ- —_ 


ter their Death and before his Advancement, for quod (e) ab C24 Co. 2 2 
ir non convale ſcet 5 As if the Hatt. 17 


lation, this Retainer and theſe Letters will not ſerve 8 On 235o By 
him, becauſe they were not available at the Beginning : 2 Bull. 3043305 


1% 4. 
And if a Baron retains three Chaplains according to the . AN 
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ro Ss Caſe. "Paxrlv” I 


dee only to have Benefit of the 3 
4 TE ran Pleas, Poſche 28 Eliz. Rot. 
e impedit between the Queen and the Biſhop of 
— (a) Savacre, and affirm d by a Writ of 

or i Bench; and it was ſaid, that the ſaid 
Aok 21 Tha be taken firialy againſt Pluralities, and 
therefore it has been held, chat if a Baron, who by the Sta- 
tute retain three Chaplains, is made Warden of the 

eh 


may have a Chaplain. in Reſpect of his 
yet he That ard but three. And ſo if a Baron has 
and is made an Earlpyet he ſhall have but five in al, 


de cateris. 
14 and others were of Counſel with the Plaintiff in 
| feof & Error, and the Attorney and others with the De- 
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| De Termino S. Hill. anno 
Kegni Dominæ Eliz. . 
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SLADE's CGM. 


Wen ad al's ſcilicet Termino Santi Michael Devon K 
ultimo præterito, coram domina Regina apud Wet. 
ven Jo. Slade per Nich. Weare attorn ſuum, & pro- 
| tulit hic in cur dict 5 Regin tunc ibid quandam billam 
ſuam verſ. Humf. Morley in cuſtod Marr c. de placito 
ag eſſion ſuper caſum, & ſunt pleg. de proſequend?, ſeil? - 
| „& Ric. ons uz. quidem Villa ſequicur in hee + 
5 © Devon ©. ſo lade queritur de Humf. Morley in "i 
Marr Mareſe” dom Regine coram ipſa Reg exiſten', - 


[; po eo viz, quod cum præd Joh. 10 die Novemb 3 anno reg ; 
* m dom Elizabethæ nunc Reg Angliz 36. on fuiſſet 
protermino di verſor annorum adtunc & adhuc ventur, de 


& in uno clauſo terr cum pertin in Halberton in comitatu 
pred vocat Rack Parke, continen per eſtimationem 8 
«ns, & ſic inde ſſeſion” exiſten , idem Johannes poſtea 
Filicet:ecodem..10- die Novemb anno 36 ; ſopradicin, przd* 
eim cum tritico & filigine ſeminaſſer, quz quidem triticunm 
& ſiligo in clauſo — per ipſum Joh. fic ut pref. ſeminat® 

ſcilicet 8 die Maii anno im dictæ dom Reginæ nunc 
ſuper præd clauſum in bladis creſcen fuerunt, prædict 
— 8 die Maii anno 37 ſuprad' præd tritico & filis 
gine in bladis ſuper clauſo przd' ſic ut pref. tunc creſcen; 
eriſten, apud ten ord i in conſideratione quod idem 
ber xdtune & ibidem ad ſpecialem inſtantiam , requiſitio- 

nem ipſius Humf. ba et & vendidiſſet © Humf. ad 

opus &'uſum ipſius Humf. propr', omnia blada tritici & ſilie 
Anis quz tunc creſcebant ſuper prædicto clauſo vocat fe 
Rack Parke, (decimis inde Rector Eccleſiæ de Halber= _ 
ton 8 bit 3 except” :) 1 ſe aſſum W 1&1 
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Eee eidem Joh adtunc & ibid' fidelit promiſit, qd ipſe idem 
Humf. 161: legalis Monetz Angliz' pref: Johanni in feſto 

S. Joh Baptiſt tune proxim* ſequent” bene. & fidelit' ſolvere 

x contentare yellet ; Pradictus tamen Humfrid* promiſſion 

-_- aſſumption ſuas præd minimecurans, ſed machin & inten- 

Aeens ipſum Johann de przd' 161, in hac parte callide & ſub- 

AJaole decipere & defraudare prædict 16 l. præf. Johanni juxta 
* promiſſionem & aſſumptionem ſuas præd' nondum ſolvit, nee 

by os -alaqualirer pro eiſdem contentavit, licet idem Humf, ad hoc 
; poſtea, ſcilicet ultim die Sept. anno regni dictæ dominz Re- 

. nz nunc 37 ſuprad, apud Halberton præd per ipſum Job 

Ilu,xpius requiſit' fuiſſet, fed ill“ ei ſolvere ſeu contentaie om- 

nino recuſavit & adhuc recuſat, unde idem Johannes dic 

Ad deterioratus eſt & dampnum habet ad valenc 40 Mara- 

rum, Et inde produc? ſectam, xc. Et modo ad hunc diem, ſci, 

ad diem Veneris prox. poſt Octab' S. Hill. iſto eodem Termi- 

no, uſque 2 iem præd Humf. habuit licenc' ad billam 

24 red interloguendi & tunc ad reſpondend', &c. coram dom 


3 egina apud Weſtm. ven tam præd Joh' per attorn ſuum 
1 Prad, red Humf. per Joh Halftaff attorn ſuum, & 


uam 

„„ m—_— Hume, Jefendir vim & injuriam quando, &c. Et dic qd | 

i pſe non aſſumpſit ſuper ſe mod & forma prout præd' J. Slade 

ſiuperius verf, eum queritur, & de hoc pon' ſe ſuper patriam; 

& præd J. Slade ſimilit Sc. ideo ven inde jur coram dom 

' Regina apud Weſt. die Jovis proxim' poſt Octab Purificat 

Peatæ Maria, & qui nec &c. ad recogn &c. Quia tam &c. 

Idem dies dat᷑ eſt partib pred” ibidem &c. Poſtea continuat 

inde proceſſu int Partes præd' de placito præd per jur poſit 

inde inter eas in reſpect coram dom Reg apud Weſt. uſque 

diem Mercurii proxim' poſt quinden' Paſch' extunc proxim 

ſequen, niſi juſtic dom Reg ad aſſiſas in com' przd' capi- 

end' aſſign pri' die Lunz in ſecunda ſeptiman quadrageſim 
apud Caſtrum Exon in com præd' pi orm ſtatut Sc. ven 
pro defectu jur &c. Ad quem diem en em dom Reg 
apud Weſt, præd ven partes præd per attorn* ſuos pizd'; & 
Pra. juſtic ad Aſſiſas cor qui c. miſ. hic record ſuum cor 
- _» cis habit in hæc verba. fl. Poſtea die & loco infracont', cor 
D. Walmeſley uno juſticꝰ dom Reg de banco, & Ed. Fenner 
uno juſtic dict dom Reg ad placita cor ipſa Reg — 
aſhgn', juſtic' ejuſdem dom Reg ad aſſiſas in com Devar 
5 piend' aſſign per formam Statuti 8c, ven“ tam infranomi. 
nmatus ſoh, Slade per Thomam Clayton attorn ſuum, quam 
1 infraſc H. Morley per H. Collier attorn' ſuum, & jur jurat 
We unde iofra fit mentio exact fimiliter ven, qui ad veritatem 
3 infracont dicend ele, ttizt & jurar?, dicunt ſuper ſacr in | 

 foum;qdpred' H. M. emiſſet de pref ].S. infraſ. tritic 1 0 
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re,  SLADE's Caſe. 
in bladis — * infraſc. clauſo ut pref. creſcen* exiſten pro 
lis monetz Angliz, ſolvend” eidem J. Kade 

in feſto 8. Joh Bapt. tunc prox ſequer', prout in narrat” in- 


16 J. bonæ & 


, „ Y 


br 
ig 
pred Humfrid' Morley in miſericordia . 
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fraſc interius ſpecificat* : Et ulterius iidem jur dicunt ſuper 


ſaer m ſuum pred', qq' inter eundem J. Slade & præf. Humf. 
Morley fuit nulla alia promiſſio & afſumptio præter bargani- 


zation przd' ; ſed utrum ſuper tota matetia præd' per eoſd? 


zur in forma præd comperta præd H. Morley aſſumpfit ſu- ; 


per ſe modo & forma in narr' infraſc'. interius ſpeciſicat᷑ nec- 


ge, idem jur penitus ignorant, & inde pet' adviſamentum 
- conſiderationem Cur hic &c. Et fi fuper tota mater præd 
per ipſos jur in forma pred” comperta, videbitur juſtic' & cur 
be, qd' præd' H. Morley aſſumpſit 178 ſe mod & form! 
em jur dic' ſuper ſa- 
cramentum ſuum pred* qq' præd H. Morley aſſumpſit ſuper ſe 
mod & forma prout przd' J. Slade interius verſ.eum queritur 
& tunc aſſidè dampna ipſius J. Slade occaſione non performa- 
tionis promiſſionis & aſſumptionis infraſc. ultra miſ. & cuſta 


in narr præd interius ſpecific', tunc ii 


ſua per ipſum circa ſeX' ſuam in hac parte appoſit' ad 161. 
& pro miſ. & cuſtag. ill ad 20s. Et i ſuper tota mater pred? 
per eoſdem jur in forma præd com , videbitur eiſdem 
uſtic' & cur hic, qd' præd H. Morley non aſſumpſit ſuper ſe 
modo & forma in narr' præd' interius ſpecific runc iidem jur 
dic ſuper ſacramentum ſuum ' qd” præd Humf, non aſſumpſit 


+ ſuper ſe modo & forma prout iidem Humf. interius allegavit: 
de & ſuper præ- 


Er quia cur” dom” Reg hic de judicio fi | 
hs reddendo nondum adviſatur, dies ii dat' eſt partibus 
\pual in ſtatu quo nunc cor dom' Reg apud Weſt. 1105 diem 
proxim* poſt quindena S. Trin. de judicio ſuo de & ſu- 


per præmiſſ. audiend eo qq' cur dom” Reg hic inde non- 


dum c. Et yr de Termi no in Terminum, uſq; diem Sabathi 


por poſt octab. S. Mich, de judicio ſao de & ſuper præmiſſ. 


eo qq' cur dom Reg. hic nondum &c. Ad quem 


propriis perſonis ſuis ; Super quo viſ. & per cur” dom Reg hic 


lenius intellectis omnibus & u.. Jr præmiſſ. maturaqz de- 
| Weratione inde habita, pro eo qa" 

mune hic ꝗd' przd' Humf. aſſumpſit ſuper ſe modo & form 
in narr præd ſuperius ſpecific*: Conceſſ. eſt qd przd* J. Slade 
=_ verſus prædict H. Morley dampna & cuſtag. ſun 


videt' cur” dict dom Reg. 


per jur przd' in forma præd aſſeſſ. Necnon novem 
WP miſ. & cuſtag ſuis prædict eidem Joh. Slade per cur 
om! Reg. hic ex aſſenſu ſuo de incrgdjudicar': Qu 
quidem dampna in toto ſe attingunt ad vigint & ſex libr, & 
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E SIA PD E'? Caſe. 
Vel. 20. Moor M Ohn Slade brought an Action on the Caſe in the King's 
"So nd; Bench againſt Humfery Morley, (which Plea began Hi 


8 Eliz. Rot. 305.) and declared, that whereas the Pl. 

1 10 Nov. 36 Eliz. was poſſeſſed of a Cloſe of Land in Hal- 
% berton in the County of Devon called Rack Park,' contain. 
B | ing by.Eſtimation 8 Acres for the Term of divers Years 


= then and yet to come, and ſo poſſefled, the Pl. the ſaid 10 
1 Day of Nov. the ſaid Cloſe had ſowed with Wheat and 
_ Rie, which Wheat and Rie 8 Mai: 37 Eliz, were grown 
_ into Blades. The Defendant in Conſideration that the Pl. 


at the ſpecial Inſtance and Requeſt of the ſaid Humfry bar. 
gain'd and ſold e him the faid Blades and Wheat and 

2F Rie growing up the ſaid Cloſe (the Tithes due to the 
. | Rector, &'c. excepted) aſſumed and promiſed the Pl. to 

0 pay him 16 /. at the Feaſt of St. Joby Baptiſt then to 
come; and for Non- payment thereof at the ſaid Feaſt of 

St. John Baptiſ, the Pl. brought the ſaid Action; The Def. 

| pleaded Non aſſumſiſt modo & forma; and on the Trial of 

_ this Iſſue the Jurors gave a ſpecial Verdict, ſ. That the Def. 

| bought of the Pl. the Wheat and Rie in Blades growing 

upon the ſaid Cloſe as is aforeſaid, prout in the ſaid De- 

| claration is alledged, and further found, that between the 

Pl. and the Def, there was no other Promiſe or Aſſumption 

but only the ſaid Bargain: And againſt the Maintenance. 

3 of this Aftion divers Objections were made by John Dod- 
= dridge of Council with the Def. 1. That the Pl. upon this 
=... Bargain might have ordinary Remedy by Action of Debt 
which is an Action formed in the Regiſſer, and therefore 
he ſhou'd not have an Action on the Caſe which is an 
= - extraordinary Action, and not limited within any certain 
EF Hard.ss, Form in the Negißer; for ubi ceſſat remedium ordinarium, ili 

4 - decurrttur ad extraordinarium, & nun quam decurritur ad tts | 

traerdinat ĩum ubi valet ordinarium, as appears by all our” 

Books; Et nullus debet ere «ttiouem de dolo, ubi alla 

_ able | ſubef, The ſecond Objection was that the * 
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SAD, Caſe: 9 
e of this Action takes away the Deft's Benefit of (a) Wa- (cl 
Pi, and ſo bereaves him of the Benefit which te | 
Fe gives him, which is his Birthright. For peradventure 
the Def. has paid or fatisfy'd the Pl. in private betwixt them, 
oF which Payment or Satisfaction he has no Witneſs, and 
therefore it would be miſchievous if he ſhould not wage his 
Law in ſuch Caſe. And that was the Reaſon (as twas ſaid) © 
ut Debts by ſimple Contract ſhall not be () forfeited to the G) Poſtea 95.8. 
King by Outlawry or Attainder, becauſe then by the King's! Role 883. | 
Frerogative the Subject would be ouſted of his Wager of Law, Cr. El. 203» $75» 
which is his * as it is held in 40 E. 3. 5.4. 50 Afſ. I. Samt. Cor. 18.4. 
6 E. 4. 4. b. & 9 Elia. Dyer 262. and if the King ſhall loſe Dyer 36% pl-34 
the Forfeiture and the Debt in ſuch Caſe and the Debtor by 2 Vent. 282. 
. of the Law ſhall be rather diſcharg d of his Debt. Hard 226. 
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are he ſhall be depriv'd of the Benefit which the Law 8 | 


sss him for his Diſcharge, altho in Truth the Debt was 

due and payable ; 4 fortiori in the Caſe at Bar, the Def. ſhall 

got be charg d in an Aclion in which he ſhall be ouſted of his 

un when he may crys him in an Action, in which 

he may have the Benefit of it: And as to theſe Odjections, 

the Courts of King's Bench and Common Pleas were divi- 

ded; for the Juſtices of the King's Bench held that the 

Aion (notwithſtanding ſuch Objections) was maintain- 

able, and the Court of Common Pleas held the contrary. 

Andfor the Honour of the Law, and for the Quiet of the 

Subject in the appeaſing of ſuch Diverſity of Opinions ( Qui 

An lege intalerabilius eſt eandem rem diver ſo jure cen ſeri) the 

Laſe was ope gu'd before all the Juſtices of England, and 

Barons of the Exchequer, ſ. Sir John Popham Knt. C. J. of 

lend, Sir Edm. Anderſon Knt. C. J. of the Common Fleas, 

fir WV, Ferlam Chief Baron of the Exchequer, Clark, Gawly,. 

laimeſley, Fenner, King ſmill, Savil, Warburton, and Telwerton - 

In the Exchequer Chamber, by the Queen's Attorney-Gene-- 

ul for the Pl. and by John Doddridge for the Def. and at ano- 

ter Time the Caſe was argu'd at Serjeants Inn before all the 

it Juſtices and Barons by the Attorney General for the Pl. 

Aby Fran, Bacon for the Def. and after many Conferences 
en the Juſtices and Barons, it was reſolv'd, that the 

Mon was maintainable, and that the Pl. ſhould have Judg- 

tent, And in this Caſe theſe Points were reſoly'd. 1. That 

ban Action of Debt lies upon the Contract, yet the Bar- 

or may have an Action on the Caſe or an Action of Debt (c) ycly. 205 

this Election, and that for three Reaſons or Cauſes. 1. In Moor 4332 667. 

Apect of infinite Preſidents (which George Kemp, Eſq; Se- » Rolls Rep.292, 

Mary of the Prothonotaries of the King's Bench ſhew'q % Comme _ 

— in 5 11 of 2 * — as 5 o Court Cc Care 3276540 15 
'® Bench, in the Reigns of King H. 6. E. 4. H. 7. & CE e. 

8. dy which it penny. 7 That the Plaintiffs declared N 7 

* the Defendants in Conſideration of a Sale to them of 24. 16% 


Au Goods, promiſed to pay ſo much Money, &, in which 
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ae che Plaintiffs had Judgment. To which Preſident, 
* nand Judgments being of ſo great Number, in fo many Suc. WW 

5 . eeſſions of Ag and in the ſeveral Times of fo many re. 5 
verend es, the Juſtices in this Caſe gave t Regard . WE 
and ſo the Juſtices in ancient Times, and from Time to Tin, WM 

8 | did, as well in Matters of Form as in deciding of Doubts and N 
3 Queſtions as well at the Com. Law, as in Conſtruction of Agg 4 
F of Parliament, andheref. in 11 E. 3. Formed. 32. it is held, f® 
_ cat the ancient Forms and Manner of Preſidents are to be . 
_ maintain'd andobſery'd ; and in 34 A4. 7. that which has no: > 
deen according to Uſage ſhall not be permitted, and in 2 E. 4 
; 29. the ancient Form and Order is to be obſerv'd. In 39 H. d. 25 

— d. the Opin. of Fri ſat & tot Cur was, that in a Writ c Meſn 1 

y the Pl. ought to ſurmiſe the Tenure between the Lord pan- 10 

_ mount and the Meſn, as well as between the Meſn and the p 
= - Tenant, and ſhew there divers Reaſons and Cauſes of their * 
8 Opinions, but when the Juſtices were inform'd by the Protho: 0 

N notaries, that the Book call d Les T'#les, contain d the Fam I. 

that had always in ſuch Caſes. been uſed, the Book ſaith, that 

the Juſtices reſolv'd, that they would not change the Uſage * 


notwithſtanding their Opinion was to the contrary, and ac he] 
* cCiording to the Preſidents they awarded the Count good: 4 E,,, 
=_ 4+ In a Writ of Error brought by John Paſton to reverſean 
ODOautlawry againſt him, he did not ſurmiſe in the Writat 
_— * '” whoſe Suit he was outlaw'd, and all the Juſtices ſaid it ug 
_. - © ſtrange Writ, and no Certainty ſuppoſed thereby; for by the 
1 8 Writ it did not appear whether he was outlaw d at the Suit 
of the Party, or at the K's Suit, or in what Suit, or for what 

Thing, and it might be that he was outlaw'd for Felony, Debt, 

Treſpaſs, account or fine to the K. but when the Court was in- 

form d that the ancient Form was ſuch, then they chang 

their Opinion and awarded the Writ good, and reſolv d, that 

common Courſe makes a Law, altho' now as 'twas thereſaid, 

perhaps Reaſon willeth the contrary, but there the Juſſice 
aid, We can't change the Law now, for that would be incor 
WW - venient, and therewith agrees Long $8 I. where it is {aid 
* that the Courſe of a Court makes a Law: Vide 20 3 Phil. 
Mar. 120. The Statute of W. 2. cap. 12. Quod Juſtic cums 
** quib' format nt & terminat ſhall enquire of Du 
ges where the Def. is acquitted, yet Preſidents expound f 
r- againſt the expreſs Letter, 44 Juſtices of VNiſpri ( 

= hey fore — the Appeal was not began) ſhall do it, and mal 
1 b others to this Effect are in our Books; but foraſmuch as Fit 
idents ate not always allowable, for in our Books the Jug 
5 xreject ſome Preſidents, ſee a natable Caſe in Long 5 E. 418 
dior certain Rules and Differences in this Matter, there 1t3 
Aͤkgreed, that where a Queſtion was of a Retorn of an Aſſiſe, if 
\ _ > - 2 or 3 Preſid. were ſhew'd, which agreed with the ſaid Reto 


Aud the ſuſtices ſaid, that two or three Preſidents do n 
> makea Law, nora. Cuſtom, eſpecially when there are 1 
in ͤ Court forty and more Preſidents to the contrary ; but 
there was no Preſident to the contrary, it was another 
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pt IV. Stab Ct. A * 
Le unleſs the Court adjadge it againſt Reaſon, and them 

; (hall be amended, for perhaps the (4) Preſidents paſſed (a Co. . b 
thout (b) Challenge of. the Party, or debate of the Juſti- Cos 53. bi 


Sheriff retorned, 5 Wink. 35. 
that a Com Lancaſtria tent ibid &c, where it ſhould be, 1 Ro. Rep. 75 + | 
i Com Lancaftrie tent apud Lancaſtr, or other certain Place Hard. gs. * 


, 8 

ö . 

a > 

0 4 N. 

x ; 

Re. 

N. 

* 

e iaſt the Generality of Preſidents in ſuch Caſe. 2. That "= 
„ee Retorn of Sheriffs or Entries of Clarks without Chal» ' 7800 
eee of the Party, or Conſideration of the Court being | l 
1 inſt Common Law and Reaſon, are not allowable : But 

en the Preſidents are (c) Judicial, ſ. wherg the Ju- Ce Cr, Am. 

1 e by divers Succeſhons of Ages have given Judgment in f. HER” 


Ichons there brought, it ſhall be intended that ſome of 355, 1. 
he Council with the Defendant, or ſome of the Juſtices 
ehre whom the Action was tried, and the Record read, 
would have excepted againſt it, if in their udgment the 
Won was not maintainable, but in Caſe of Return of an 
Vuthawry, or Entries of Clerks, the Records paſs in Si- 
e and without Exception of the Parties, and therefore 


re not ſo authentic as Judgments upon Demurrers or Ver- e 
1s, and therefore in ſuch Caſes, (d) Multitudo errantium (cr Arun? 
""” oy errors patrocinium, if, ſuch Retorns or Entries of 75 Hard. . og 

«ks and Officers are clearly in the Opinion of the juſti- _—_ 


s againſt Law and Reaſon : So that in the Caſe at Bar it 
reſolved, that the Multitude of the ſaid Judicial Pre- 
ents in ſo many Succeſſions of Ages well prove that in 
be Caſe at Bar the Action was maintainable. The 2 Cauſe of 
WrRefolution was divers Judgm. and Caſes reſolved in our 
irwhere ſuch Action on the Caſe on Af. has been main- 
able, when the Party might have had an Action of Debt, 
6. 55. b. 12 E. 4. 13. 13 H. 7. 26. 20 H. 4. l. & 20 H. 7. 
„ which Caſe was adjudged as Fitz. James cites it, 22 H. 
220, 27 H. g. 24 & 25. in Tatam's Caſe, Norwogd G 
«ts Caſe adjudged Þ m 180. 3. It was reſolved, hate 
Contract (e) executory imparts in itſelf an {Aſſumpft, Ce)Yelv. 20. "mi 
ben one agrees to pay Mony, or to deliver. any — et 1 
y he aſſumes. and promiſes to pay, or deliver it, and + 
lrefore when one ſells any Goods to-another, and agrees | 
deliver them at a Day to come, and the other in Conſiderat. 


A. 


* I ind ger till all the Days are paſt. Alſo it is good in theſe Days 


: = F. N. 1 
3 — 155 > Leo. formed Action and contained in the Regiſter, as an ARiol 
, 7 54 Owenqo. Benb will lie, altho' the Pl. may have another formed Action in 


+: 93. Benl. in 
0 * 119, 76, $97. 


1 Kol. 22, 601. 
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"_ "EDM 1 ew, or Nth | . | 
S Scape's Coſe, Parry, 
1 thereof agrees to pay ſo much Mony at fuch a Day, in th. 
Qiuaſe boch Parties may have an Action of Debt, * Pr 
on on the Cafe on Aſumpſt, for the mutual executory A. 
greement of both Parties imports in it ſelf reciprocil 
Action upon the Caſe, as well as Action of Debt, and there. 
With agrees the Judgment in Read & Norwood's Caſe, pj 
Com. 128. 4. It was reſolved, that the Pl. in this Agion 
on the Caſe on Aſwypfi ſhou'd not recover only Damages 
for the ſpecial Loſs (if any be) which he had, but alſo 

tlie whole Debt, ſo that a Recovery or Bar in this Adion 
4...  wou'd bea good * Bar in an Action of Debt brought upon 
Dod. pla :S. the ſame Contract; ſo via ver ſa, a Recovery or Bar in an 
Action of Debt is a good Bar in an Action on the Caſe 
on Aſſumpfit, Vide 12 E. 4. 13.4%. 2 R. 3. 14. 33 H. 8 
Aclion ſur le Caſe Br. 4. 5. In ſome Caſes it wou'd be 
=, miſchiev. if an Action of Debt ſhou d be only brought, and 
| not an Action on the Caſe, as in the Caſe inter Redman & 
7 Peck, 2 & 3 Ph, & Mar. Dyer 113. they bargain'd together 
that for a certain Conſideration Redman ſhou d deliver to 
Peck 20 Quarters of Barley yearly during his Life, and 
1 for Non-delivery in one Year it is adjudged that an Adion 
| well lies, or otherwiſe it wou'd be miſchievous to Perl, 
for if he ſhou'd be driven to his Action of Debt, then he 
_, _| Himſelf could never have it, but his Executors or Adm. 
| Diſtrators, for Debt doth not lie in ſuch Caſe till all the 
Days are incurred, and that wou d be contrary to the Bars 
in and Intent of the Parties, for ect provides it jeach 
Nis his neceſſary Uſe : So 5 Mer. Br. Action fur le Caſe 108, 

| that if a Sum is given in Marriage to be paid at ſevenl 
* Days, an Action upon the Caſe lies for Non-payment at 
A + Co. 22 4; the firſt Day, but no Action of Debt lies in ſuch Gaſe (s) 
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1537" .Brownl in as many Caſes as may be done by the Law, to ouſt the 
62. R Def. of his (3) Law, and to try it by the County, fot 
7. otherwiſe it wou d be occaſion of much Perjury. 6. It wa 
x31-% 1313» ſaid that an Action on the Caſe on Aſſumpft is as well t 


. 367, 19131 of Debt, for there is its Form; Alſo it appears in divel 
0 Moor. ther Caſes in the Regiſter, that an Agion on the Ck 


in Ach, p 4 | g 
Q. Deni. 3. pt.3. the Regiſter, F. N. B. gg. g. & Regiſter 103. b. If a Mani 
di Beal, $7.96 | g Manor-withih any — — has * within N 
Kelw. 208, 209. Manor of his Tenants, if he or his Tenants are diſtraim 
Bro. El 11S by the Lord of the Honour to come to the Leet of the ii 
D Jac. der. nour, he who is ſo diſtrained may have a general Writ G 
fe og Treſpaſs, or a ſpecial Writ upon his Caſe : So if any Oc 
x Rol. Rep. 221. takes Toll of him who ought to be quit of Toll, he ns 
z Rob Rep--47- haye a general Writ of Treſpaſs, or an Action upon his Cal 
Gion ſur Dave a 8 . Pa b 
o » 9 in as appears by Fitz. ib. 94; And if a Prior or other Prelate is f 
Lach. 2s, ding in his Journey, and one diſtrains his Horſe upon wile 
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riding when he may diſtrain other Goods, he may have” 

ee Trepe or an Action - his Caſe, as 8% 5 

zopears in the Regiſer 100. b. & F. N. B. 93. H. If the 

weriff ſuffers gne in Execution upon a Statute Merchant IS = 
Ape, the Conuſee may have an Action of Debt, (a) or ( ro. 4 

to elcape, ö , 340. 4 

Aion on the Caſe, as appears by the Regiſter 98. . © 5 

NR 93. B. C. So if a Man ouſts the Executors of his 

Ie for Years of their Term, they may have a ſpecial 

Writ upon their Caſe, as appears E. N. B. 92 G. & Regiſter 

* and yet they may have Ejectione firme, or Treſpaſs. And 

Ferefore it was concluded that in all Caſes when the Re- 

ir has two Writs for one and the ſame Caſe, it is in 

the Party's Election to take either. But the Rægiſter has (b) (5) Dyer 1. pl, 

ſeveral Actions, ſ. Action upon the Caſe upon Aſump- 

and alſo an Actipn of Debt, and therefore the Party may 

vet either. And as to the Objection which has been made 

hat it wou'd be miſchzevous to the Def. that he ſhou d not 

7) wage his Law, for as much as he might pay it in ſecret: 

0 that it was anſwered, that it ſhou'd be accounted his () co. Lit. 

Bally that he did not take ſufficient Witneſſes with him to Ku c 

doe the Payment he made; But the Miſchief wou'd be ra- 

ther dn the other Party, for now Experience proves that 

Men's Conſciences grow ſo large, that the Reſpect of their 

drivate Advantage rather induces Men (and chiefly thoſe 

ho! have declining Eſtates) to Perjury ; for Jurare in pro- 

fis cauſe (as one ſaith) ff ſepenumero hoc al infirm; 
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he liaboli ad deſtruendas mi ſerorum animas ad anfernum i 


nd therefore in Debt, or other Action where Wager of 
admitted by the Law, the Judges without good Ad- 
aon and due ination of the Party do not admit 
alin to it, And as to the Caſe which was cited, that 


Abts or Duties due by ſingle Contract where the Party 


nge his Law ſhall not be (d) forfeited by Outlawry, (41.2 Vents 28s 1 
rue the Debtor will be thereby ouſted of his Law; To 8 
de it was anſwered by the Attorney-General, that in ſuch 7 dopy 
ee by the Law Debts or Duties ſhall be forfeited to the 3 


Ing, and ſo are the better Opinions of the Books, ſ. 3 E. 3. 1. $amt. Cor. 

ne 343. 19 E. 2. . — It the Tenant ” Frier en 
lien is amerced for Default of Suit to the Court Baron, atwsgtz. 2. 
KE. ſeiſes the Poſſeſſions of the Prior alien, he ſhall have Noy 155, 17. 
Debt due for the Amercement, yet in an Action of Debt ky = I 
bought for it by the Prior Alien, he ſhall have his (e) Law, Moor 276, 377. | 1 
it was adjudged 6 E. 6. in Serjeant Bendloe's Reports, . 0 0 3 
1 82 in Accompt, & Stamf. Pleas of the Crown 188. mn 
Wintnite Preſidents in all Ages in the Exchequer, which 
ve ſcen, approve it, and ſo it was now lately reſol ; 
Lide Exchequer, and ſo it was held in this Caſe by 

mn, Anderſon, and divers other Juſtices with whom I 
conferred againſt the ſudden Opinions in 49 E. 3. 
. E 16 E. 4.4 C 9 Elis. 262, (f) and ſo you 


5 75 f 
yer 262, 
Have el. 1727. 
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= 14g Debitor againſt one who is indebte 


PV 5 1 8 88. a. every ( Q Mi nut in the 3 brought by the \ 
| r Contract, the Defendant ſhall not have his Lay, by. 


7 Naoximi ſit, ſuſcipietque Dominus Fir amentum & ille rel 


. of an Oath, as I daily obſerve; Cum jurare per Deum al 
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to him on a 


*r - Benefit of the King, as appears in 8 H. 5. Ley 66. 20 
Tue 52. 10H. * 4 "and yet there the King 2 not * 
fortiori when ſuch Debt or Duty is forfeited to the Kin 

And the King is the ſole and immediate Party: Ef 3 
_ Reader, this Reſolution as to this Point agrees with fl 
| Judicial Law of God, upon which our Law is in t 


* 


int grounded, for it appears by the 22 Chapter of Er 
du ver. 7. Si quis commendaverit Amico pecuniam, Ct. 
ver ſ. 10. Si quis commendaverit Proximo ſuo Aſnum, Bon 
Ovem, & omne Fumentum ad Cuftodiam, & mortuum fi 
aut debilitatum aut captum ab Hoſtibus, nulluſqgue hoc vile 
Jurjurandum erit in medio qd non extenderit manum al [ 


nen cogetiy ; by which it * that it is in the Eledii 
of the Plaintiff, either to charge the Defendant by Witnd 
ik be will and to ouſt him of his Law, or to refer it 
the Defendant's Oath ; for the Text ſaith, Nulluſque bet 
-derit, ſ. if there be no Witneſſes, ſo by our Law in 
fame Caſe put in the Text, the Owner has Election 
ther to bring an Action on the Caſe in which the Def. a 
wage his Law, or an Action of Detinue in which hem 
_ Et jusjur andum in hoc caſu eſt ſinis: for the Plaintiff is bon 
thereby, and it is the End of the Controverſy. And I 
ſurpriz d that in theſe Days ſo little Conſideration is aa 


relgionit fit, quo Deus teftis adhibetw tanquam is qu ſi 
nium rerum Maximus, Cc. Nota Reader, for Witnells 
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ADAMS and LAMBERT's Caſe. 
a ' » hd LE LETS}! . 0 
i e qd' al's ſcilicet Termino ſancti Michaelis 


Weſt. ven' The. Adams gener per J. Povey attorn 
dum, & protul hic in cur dictæ dom* Reg. tune ibidem 
juan billam ſuam verſ. Joh. Lambert in cuſtod' Mar &c. 
& pl ĩto fe. Jo & ejectionis firmz ; Et ſunt pleg. de pro- 


"MN d 
. aniſequend', ſcz. Jo. Doo, & R. Roo; Quæ quid billa ſequi- 


ur in hzc verba, ſſ. Buck. ſl. T. Adams gen, querit' de ]. 
Land. in cuſtod Marr Mareſc' dom' Reg. coram ipſa = 
nue, pro eo viz. quod cum quidam R. Snelling gen & T. 


1 36. apud villam Buck. in com. przd', dimiſiſſent & 
A firmam tradidiſſent eid* Theoph. unum meſuag. & 10. 
paſt cum pertinꝰ eid' meſuag. prox. adjacen, voc the 
Unigzee, ſcituat, jacen', & exiſten in villa de Buck. pred” 
com” przd'; Habend' eid' Theop. & aſſign ſuis, a pred” 
+ tie Maii ann” 36. ſuprad, uſque finem & term” 10, an- 
t extunc prox. ſequen & plenar*' complend' & finiend' ; 
Irtute cuj quid” dimiſſion idem Theo. poſtea, ſc. 16. die 
il an, regni dict dom. Reg. nunc 39. in ten ' ta pred? 
im pert” intravit, & fuit inde poſſeſſion, quouſque pred” 
Lamb. poſtea, ſe eod 16. die Apr. an. 39. ſuprad, vi & 
Wis Kc. in ten ta præd' cum pertin' ſuper poſſeſſion ipſi 
eo. inde intravit, & ipſ. The. a firma ſua præd' inde 
m ſuo inde nond' finito ejecit, expulit, & amovit, 
flumque Theo. 2 poſſeſſ. ſua inde extratenuit, & adhuc 
natenet, & alia enormia ei intulit cont - = dia? 
Wor Reg nunc ad dampnum ipfius The.  20.:1i. Et inde 
mavert ſfectam &c. Et modo ad hunc diem, ſcz. diem 
al prox! poſt octab. & Hill. iſto eod* Term; uſque quem 
pred J. Lam, habuit licen ad bill præd interloquen' & 
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Termino ſancti Hillarii, Anno 


ultimo præterito, coram domina Regina apud 


atler gen, 23. die Maii ann. regni dom. Eliz. Reg. nunc 
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Apaus and LAMBERT's Ce. Piri 
RR: 7 , tunc ad reſpond' c. coram dom reg. apud Weſt. venit tam 
prrd T. Adams per attorn ſuum præd, quam pred], Lam. 
A per J. Harborne attorn ſuum, & idem J. Lambert defend 
dim & injur quando, &c. Ewdicit quod ipſe non eſt inde 
| '  _ , culpabil}, & de hoc pon ſe ſuper Patriam; Et prad' The 
liter, &c. Ideo ven inde Jur' coram dom. reg. apud Wel 
4s die Lun. prox. poſt craſtin. Purification* beatæ Mariz, ye 
3 quos c. Et qui nec &c. ad recognoſcend”-&c, - Quia tam 
Kc. Idem dies dar' eſt partibus præd' ibidem &c. De quo 
die Jur' præd' inter partes præd 1 * præd poſit fie 
in reſpect coram dom. reg. apud Weſt. ** diem Luna 
prox. poſt menſem Paſc. anno regni dictæ dom' reg. nun 
41. pro defectu Jur &c. Ad quem diem coram eadem dom 
reg. apud Wet. ven partes præd' per attorn' ſuos pred”, Bt 
Jar' jurat' illius exact ſimiliter ven', qui ad veritatem de 
præmiſſis dicend electi, triati, & jurati, dicunt ſuper ſacn- 
mentum ſuum, quod diu ante præd tempus tranſgreſſionis 
3 & ejectionis pred”, ſcz. 5. die Menſis Junii anno dom. mils 
1 leſimo quadringenteſimo triceſimo primo, annoque regni 
—_ .- reg. H. 6, poſt conqueſt? Angl' nono, quidam Jo. Barton ſen. 
xs | tuit ſeiſitus de præd meſuag. ac de 6. acris paſturz-parcell 
præd' 10. acrar paſturz in narratione præd ſpecificat, in 
quibus ſupponit᷑ tranſgreſſ. & ejectionem p fieri inter 
ia in dominico ſuo ut de feodo, & ic inde ſeiſit* exiſten* 
de meſuag, præd & præd' ſex acris paſturz cum pertinen! 
parcel] &c. feoffavit W. Brampton ; Habendum & : tenens 
dum ſibi & hæredibus ſuis, ad opus & uſum pref. J. Bars 
ton ſenioris & hzred' ſuorum : virtute cuj præf. W. Bramps 
ton fuit ſeiſit' de meſſ. & 6. acris paſturæ przd' parc 8 
cum pertinentiis in dominico ſuo ut de feodo, ad uſun 
pPræf. J. Bart. & hæred' ſuor, præfatoq; W. Brampt. ſic ind 
leiſit exiſten, præd' I: Bart. poſtea, ſcz. dict 5 die men 
Junii, anno dom. milleſimo quadringenteſimo triceſimo pri 
mo, dictoque anno regni dicti nuper reg. H. 6. nono ſupra} 
apud Buck. przd* condidit Teſtament & ultim volunt 
ſuam infraſc. de dict meſſ. & przd' 6. acris paſturz paxcel 
cc. inter alia in hæc verba &c. In Dei nomine, Amen. ils 
die menſis Junii, anno dom. milleſimo quadringentela 
trieeſimo primo, regni vero reg. H. 6. poſt conqueſtum A 
| liz nono; Ego Johan. Barton. ſenior compos mentis 
4 anz  memoriz exiſtens, condo, facio, & ordino pralel 
" | Teſtament meum indentat ultimam meam continens 
. luntat in hunc modum. Inprimis, lego & recommend 
. nimam meam Deo & omnipotenti creatori & ſalvatori m 
| beatzque Mariz virg. matri ejus, & omnibus Sanctis, 0b 
pu e meum ad ſepeliend in eccleſia beati Petri apoſt. 
ck, ſſ. in eccleſia 8. Romwoldi, eod loco quo petm 
marmoream pro mea ſepultura ordinavi & conſtitui, & Þ 
hae ſepultura mea ibid! habend, ego fakries £9 his 
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Walt obitum meum celebrentur pro anima fea 
22 quibus celebrand” lego 16 Ji. 13 5. 4d. Et pro labore 
us 


0 


de obitu meo præmoneant, tam feſtinanter quo 


eeonck, viz. Magiſtro & confratribus domus & Ec- 
on 40 5s. Magiſtro & confratribus. hoſpital 
Smithfield London 40 s. Abbati & conventui de Bet⸗ 
com. Buck. 100 s. Priori & conventui de Luffeild 


e Snelſale 20 s. Cuilibet ordini quatuor ordinum fra 
S_—_—mendican' io villa Northt' 20 8. cuilibet ordini 
in' fratr' mendican? in villa Oxon' 20 8. con- 
a. fratrum minor de Aylesbur 


integrum prox. poſt obitum: meum. Et volo qd 
igioſi præd' per executores meos aut eorum deputat 
azar, qd pro anima mea ſpecialit' orent. Item do & 
Baton junior” fratri meo omnia Tenementa mea, 


que perquiſivit, cum reddit', & ſerviciis, una cum 
bos & omnibus ſois pertinentiis in villa de Buck, 
man Buck. Habendum & tenendum omnia tenem' pred' 
ien przf. Joh. fratri meo a, terminum vitz ſux, 
icöonibus fubſequen' viz. Quod idem Johan. frater 
in' vita ſua, inveniat unum Capellanum idoneum 
ea pro anima mea, animabus patris mei, mattis 
eum, ſororum, benefactorum, & amicorum meor; 
anon fidelium defunctorum, ad altare Sancti Iacobi in 
eis beari Petri quotidie celebtatur. Et volo & 
K præadict Capellanus ſingulis diebus feſtivalibus 
atutinis & veſperis in Choro Eceleſiæ præd': Ac 
eino ad' dict. Capellanus omni die fra Eccleſiam 
dicat utinas de fan& Maria, & ſequentur Ma- 
ee die cum czteris horis canonicis, & illis fic fini- 
pe Capellanus qualibet die „ ierit ad 
eam portion' de Pfalter Davitico; Ita 
oel, qualibet ſept dicat' unum integr? Pfalterium 


Wende qua mifla fini ta antequam recedat ab Al- 
ee 
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qui fe circa hog occupaverit, ut plene fidelit & fes 


ee geri poterit, quilibet ordo'eorum dicar Placebo 8 
e, & dic ſequen' miſſam de repuiem cum nota 
iz mea, animabus patris mei & matris men, ami- 
E dene ⸗ctorum meo um, & animabus omnium fide- 
fand Thom. Martiris Cantuar dict de Acon“ Lon- 
ſei Barth. in- 
Piri & conventui de Cheitwood 40 s. Priori & con- 
qua- 
20 8. cuil't ordini 


que ordin” fratrum in civit' Lond' 20s. Item lego fra- 
oh. Upton 100 83. ut apſe 10 ani ma mea celebret per 45 


mper qd 
um, & 27 quotidie cum infirmit' non gravetor ? 


nd ob * 
88 
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. erimpleat, 6 s. 8 d. Item lego viris- religioſis ſub⸗- 
et ip quam cito per executores meos ſeu eorum 


mn tam omnibus tenementis quæ quondam fuerunt Rogg 


Aus a. 
ee rem volo & orlino, quod Feftinanter 
4008 nie,” © 
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e Tale, De % ed cumoratione Teclina: Fr qu 
dee poſt rand! quando Abi melius videbitur — 
| N cat ipſe pellan infra dict Eccleſ. beati Petri Placebo & 


Die, cum novem lectionibus, tempore Paſchal' except, 
eus vero tempor. Paſchali dicat ipſe Offeium mortuor, cum 
1 lectionibus ſecund* uſum Sarum, & ſubſequent omni die 
—_ di tempore Paſchali Pſalterium beate Mar vir u, . fe 
 __ quenrurquecommendationes Animar' cum oratione Til dam 
= _ commendamus: Poſtea vero dicat 1 7 veſperas de die, ſequen - 
muurque veſperas de ſanita Mar: Et quod ipſe Capellan in- 
mmiemitat minime impeditus, quolibet die quo defecerit in 
| Mia ſua in di& Ecclia S. Pe. dicend', det & eroget- uni 
; Payperi de vill de Buck. præd' 1d. Volo infuper quod did 
.- Capell moram Continuam faciat ibid', habeat tamen ipſe 
- Capellan' quolibet anno recreationem per ſpgcium 15 die- 
keaper qd ipſe Capell per un” alium- capell vices 


_ Cauas ſuppleri rit, aut quolibet die illarum NR dier' det 
uni pauperi de villa de Buck. 1 d. Et volo quod præd Jo. 
Frater meus annuat' durante vita ſua perſolvat dicto Capel 
in præd Eccl'ia beati Per'; pro ſua ſuſtentatione & hm di 
nis laboribus ut prefert' exercend & perficiend 10 Mareas 
bone & legalis Monetz Anglia, de exit & provent' tent 
Perun cum pertin': Ita ſemper qd' idem Capel hujuſmodi 
mma 10 Marcas pro ſuo ſalario five ſtipend' ſe reputet 
content, a nullo alio aliquod ſtipend” recipiend', aut per- 
'  .cipiend?. Et volo & ordino ego Jo. Barton ſen Teftator 
aͤntedict, qd' dictus Capellan' & ſucceſſores ſui. ad officium 
& ſervic* ſupradict. elegantur, ordinent, perficiantur, ad- 
- mirtant”, & recipiantur, per Magiſt. & confratres domus five 
Eecl i 8. Tho. tir . dict de Acon' Lond. ſu- 
prad; & ſucceſſ. ſuos imperper': Et etiam fi minus bene vel 
inhoneſte ſe gerant, & habeant, aut fi onera przd' facere 
& perimplere neglexerint. vel recuſaverint, per eoſd. Magiſt. 
& confratres & eorum ſucceſſ. five per eorum ſufficient de- 
tat, à dicto officio five ſervicio, amoveantur, & expell, 
ſaltem is eorum qui culpabil in præmiſſis * 2 
moveatur & expellat, & alius Capell. idoneus loco ipſius 
> Capel fic propt ſuos defect amoti, expulſi, ſive per mort 
dieceden, aut aliter qualitercunque ab hm'di officio ſiveſers 
vicio ceſlant' ſive recedent, per præf. Mag. & confratres 
> domus ſive Ecclef. S. Thomz przd' & ſucceſf. ſuos elegatuy 
- -_ » "rdinetur, præficiat, admittatur, & recipiatur : Ira qu 
dns Epiſc. Lincoln = pro tempore fuerit, aut Archidite 
con loci, ſeu Præbend' przbendz de Buck. ſeu aliquis 3118 
'-- _ corum nomine, ſuper electione, ordinatione, præfectione, a6 
mine, & receptione, vel amotione dicti capell, nullam Ju- 
riſcdictionem aut pes wp habeant aut yindicent in futurum 


' quoquo modo: Ideo provideant qu Magiſt & confratres, ® 
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Earn fucceſl..ſyb animarum ſuar periculo, & ſicut vorm 
ano Judice-reſpondere voluerunt, qd nec favore, amore. 
vel pretio, aliquem Capellan ad prædict officium five ( " 

ervicium” ordinent, admittent, ſeu recipient, niſi honeſtam 1 — 
© & probatam. perſonam in quantum ejus converſatio ſibi * 
'preſtare poterit; Et qd' dictus Capellan ad hujuſmodi offi- 
aum five ſervitium admittend' in prima ſua admiſſione pref. 
Magiſtro & Confratribus domus & Eccl'iz ſancti Tho. præd', 
xc Forum ſucceſſor, tact ſacroſanctis Evangeliis, juramen- 
tum præſtet corporale ad omnia & ſingula onera prædict fine 
faude &, dolo, aut aliqua diſpenſatione ſuper eiſdem in 
©contrarium impetrand' modo & forma ſuperius declarat* 

bene & fidelit” faciend' & r guar 4 in quantum frag- 
litas permittat humana: Et qt quilibet Capell ad dig 
" officium five ſervitium admittend', in ſua prima admiſſione 
inveniat & faciat Magiſtro & confratribus domus & Eccl'iz 
fant Thomez Martir' Cantuar dict de Acon London ſu- 
pradict pro tempor' exiſten', ſufficien' ſecuritat' pro orna- 
mentis dicti altaris ſc'i Jacobi pertinen' ſalvo & ſecure cu- 
 fodiend', ac in ſuis receſſ. five ceſſ. ſurſum reddend', & 
geliberand'. Et inſuper qq' di& Joh. frater meus durante 

vita ſua, inveniat in villa predict ſex pauperes homines 
five feminas. ad orand', pro anima mea & animabus ſuprad* 
fingulis diebus imperpetuum ; Et quod det qualibet ſepti- 
" Mana durante vita ſua cuilibet ipſorum pauperum quatuor 
(enarios, & etiam cuilibet eorum manſionem prout (Deo diſ- 
ed pro eis conſtitui & ordinavi. Ac etiam ꝗd' idem 
Johannes frater meus, tota vita ſua inveniat unum lampad' 
ardentem ſingulis diebus & nodibus, coram Sancto Rom- 
mldo in Eccleſia beati Petri antedicti, prout modo inven- 

n eſt & ſuſtentatus. Et qd' idem Jo. frater meus durante 

vita ſua, teneat ſeu tenere faciat anniverfar' meum, patris 

dei, & matris mez, annuat' in die tranſlationis ſancti Be- 
tdi in Eccleſia beati Petri antedi&t,-in quo quidem an- 
Mverſario inveniet idem Johannes frater meus annuar” duos 
tereos noe ad Dirige, & die ſequen ad miſſ. unum ſcilicet 

M. caput & alterum ad pedes ſepulturæ mez ardentes, quo- 

libet cereo ponderan' tres libras; Qui bus exequiis meis com- 
. Pletis, volo quod totum id quod de dictis cexeis refid” fue- 
wt, &mittatur & remaneat Altari ſancti Jacobi pred” ſuper 
andelabr” ibidem exiſten' Capell' Cantariz meæ ſupradi&', 
+ diebus feſtivis, ad miſſam quamdiu durare poterit 
gervitur'; Et quod prædictus Johannes frater meùs rota 
In ſua durante, inveniat annuatim unum torcherum com- 
Fen at altare prædictum deſervitur': Et volo quod om- 
u pad tenementa, reddit', & ſervicia, cum reverſioni- 
* omnibus ſuis pertinentiis poſt -Mortem digi o- 
tannis fratris mei, igtegre 89 - Margaretz & op | 
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dell ſororibus meis, ad cowm terminum vitarum ear), & 
£ eee.sakum alterius diutius viven'; 'Tehend” de capitalibus do- 
_ minis feod* illius per fervicia inde debit' & de jure conſuet 
=. ſub conditione quod eadem Margareta & Iſabella ear vita 
_— -- . Quran”, facianr perimpleant & obſervent omnia & fſinguh 
=” _- . _ — onera ſuperius Iimitat in forma præd': Et poſt mort pred? - 
_ Margaretæ & Iſabeflz, volo quod omnia prædict' ten red. 
_ _ dir & ſervicia, cum reverſionibus & omnibus ſuis pertinen- 
'tiis, integre reman' Willihel. Fowler; Tenend' ſibi & hz- 
. redibus ſuis de corpore ſuo legitime procreatis, de capita- 
L. \ libus dominis Feod' illius per Fervicia inde debit'-& de jure 
1 conſuet; Sub conditione qd' ipſe Willihel. & hæred' ſui 
| _  przdi@, faciant perimpleant & obſervent omnia & ſingula 
e lupraſeripta in forma :antedicta imperpetuum. Et 
5 ſi contingat prædict Willihelmum Fowler, ſine hæred' de 
*** _ -  * corpore ſuo legitime procreat obire, quod extunc omnia 
11 predict tenementa reddit” ſervicia cum reverſionibus & 
3 omnibus ſuis pertinentiis, integre reman' Johanni Somerton 
| ' conſanguin meo, & hæredihus ſuis de corpore ſuo legitime 
Ip | exeun'; Tenend' de capiralibus dominis Feodi illivs per 
_ ſervicia inde debit” & de jure conſuet' ; Sub conditione quod 
3 ipſe Johannes Somerton & hæred' ſui, omnia & ſingula o- 
1 nera ſupraſcripta in forma prædict' perimpleant & obſeryent 
_—. tuum; Et ſi ipſum Johannem Somerton abſque l- 
Xx | | red e e corpore ſuo legitime exeunt' obire contingerit, qd 
3 extunc omnia prædicta tenementa reddit & ſervitia cum re- 
_— verſionibus & omnibus ſuis pertinentiis, integre remaneant 
1  Willihel' Purfrey conſanguin meo & hæred' ſuis de corpore 
= uo legitime exeun': Tenend' de capitalibus dominis Feod' 


3 illius per ſervic' inde debir' & de jureconſuer' : Sub condi- 
_. tione quod idem Willihe} Purfrey & hæred ſui prædict fa- 
1 | ciant perimpleant & obſervent omnia & ſingula onera ſupra» 
=_. dict in forma antedi& imperpetuum. Et fi contingat pra- 
a1: dict Willihel. Purfrey obire ſine hæred' de corpore ſuo le- 
-, Litime exeun'”, extunc do & lego ac volo, quod omnia præd 
=_ tenementa reddit” & ſeryic* cum Reverſ. ac omnibus ſuis 
= / _pertinentiis, integre reman Magiſtro domus Sancti Thom 
ER rtiris de Acon London ſupradict: Habend' & tenend 
1 nbi & ſucceſſor ſuis Magiſtris illius domus ſancti Tho. ad 
=, * termin' & finem quadraginta annorum extunc prox. ſequen, 
e plenarie complend. Et poſt termin prædict' finit, quod 
305 omnia tenementa præd reddit & ſervic cum reverſionibus 
=, & omnibus ſuis pertin', reman* Magiſtro hoſpitalis S. Barth. 
22 in Welſtſmithfield London ſupradicto: Habendum & te- 
_ ' © nendum eidem Magiſtro & ſucceſſoribus ſuis Magiſtris dif 
—_— Hoſpiralis'S. Barth. ad terminum & finem quadraginti 2 
vou extunc prox, ſequen', & plenar complend'; Can Wa 
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magiſt & ſucceſſor' ſuorum durant eorum termin, faciat & 
perimpleat omnia & ſingula onera ſupralimit' in forma ſu- 
, prad”: Et ft contingat pred” Joh. fratrem meum durant 

vita ſua in perficiend* onera præd' deficer ſeu illa non pe- 


| celſet, & nullius fic valoris; Et fi præd 


& hzred* ſuos præd' in perfic o ia & ſing onera præd de 
re, ſeu ca non perimpl a aur o ia præd tem ta non competenter 
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eorum ſub conditione ſubſequen', viz. quod quilibet ipſor* 


2 


rimplere, aut omnia przd' ten'ta durante vita ſua non com- 


petenter ſuſtentare, & reparare, ſeu, ea aut aliquam parcel” 
' eorundem alienare, ſive ad parvum valorem ea dimitrere, , | 


in przjudicium cæterarum perſonar in remaner ſuprad* no- 


minat; Qd' extunc bene liceat præf. 


ſuis pertin' intrare, & ea retinere ut in remanere ſuum præd 


abſque contradictione alicujus; Et quod extunc ſtatus præd 
Joh, fratris mei omnino ceſſet, & nullius ſit valoris: Et ſi 


contingat præd' Margar. & Iſab. durante vita earum in per- 


> ficiend' & perimplend' o'ia onec* przd' deficere, aut il non 


perimplere, ſeu omnia tenementa præd' duran earum vita 
competenter non ſuſtentare & reparere, ſive illa alienare yel 


dimittere ut ſupradict eſt, aut negligentes fiat ad intrand' 


f cauſa ut ſupradict' eſt evener, quod extunc bene licebit 


antedict Willihelm' Fowler & hæred' ſuis præd, in om- 


nia ſupradict ten ta, reddit” & ſervic cum reverſtonibus 
& o bus ſuis pertinen' intrare ut in remaner ſuum predict, 
& illa retinere abſque contradictione aliquali : Et quod ex- 
tune ſtatus prædict Margar. & Iſabell. ut præd' eſt omnino 

Wil Fowler aut 
hred' ſui præd' in faciend' &  perficiend”, omnia & ſingula 


onera præd deficere, ſeu non perimplere, aut omnia pred” 


ten ta competenter non ſuſtentaver & reparaver', vel ill' a- 
lienaver ſeu dimiſſer ut præfert, ſive negligentes ſint ad 
inttand i cauſa ut præmittitur evener' ; Qd' extunc bene lic. 


ſuprad' Joh. Summerton & hæred' ſuis ſupradict in omnia 
p20 ten ta, redd, & ſervic', cum reyerſionibus & omnibus 


ſuis pertin' intrare ut in remaner ſuùm præd & il retiner* 
adſque contradict aliquali, Et ꝗd extunc ſtatus præd W. Fow. 


E hzred* ſuor præd' ut præf. ceſſet, & nullius ſit valoris; 


Et fi contingat præd J. Summerton aut hzred' ſuos prædꝭ in 
geiend' & perficiend omnia & ſingula onera przd' deficere 
ſeu ea non perimplere, ſive omnia præd ten ta non compe=. 
tent ſuſtentare & reparere, vel ill alienare ſive dimittere: 
ut ſuprad' eſt, vel negligentes ſint ad intrand*. fi, cauſa ut 


lupradia' eſt evener'; Quod extunc bene licebit anted W. 


Purf, & hzred” ſuis pra, 5n aapale ten ta præd redd 


& ſervic cum reverſionibus & omnibus ſuis pert? inttare, 


ut in reman ſuum præd' & ill retin abſque contrad' ali« 


quali; Er quod extunc ſtat' przd' Joh. Summerton & hx« 


trdum ſuorum prad” in omnibus tenementis przdiX' omnino 
eller,” & nullius fir-valor': Et ſi conting pred' W. 3 


ar. & Iſab. in 
"predict tent, reddit, & ſervic', cum reverſionibus & o ibus 
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Pitalis ac corum ſucceſſor, in omnia prædict ten'ta reddit 
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ſuſtentare & re 


' Cores ſaos pred? in faciend' & perficiend' omnia & fin 
onera ſuperins ſpecificat deficere, ſeu ea non perimp 
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parare, vol illa alienare five demittere ut ſu- 


prad* eft aut negligenates fint ad intrand* ſi cauſa ut prefer. 
tur evenerit; Quod tunc ſtatus. ipſius W. Purfrey & bæred 
morum omnind ceſſet, & nullius fit valoris; Et quod tune 


bene licebit præf. Magiſtro domus ſancti Martiris de Acon 


London & confratribus ejuſdem domus ac eorum ſucceſſor, 
in omnia prædict ten ta redd & ſervic cum reverſionibus 
& omnibus ſuis pertin intrare, ut in reman ſuum term 


ſui præd'; Tenend' in forma antedict': Er fi contingat pred? 


Magiſtrum & confratres domus 8. Thomz præd' ſeu. ſucceſ. 


aut omnia ten'ta præd ut ſupradit' eſt non competenter 
ſuſtentare & reparare, vel negligentes ſint ad intrand' fi 


. cauſa evenerit ut ad eſt, quod extunc bene licebit Ma- 


giſtr hofpitalis 8. Barth. ſuprad. & confratribus ejuſdem hoſ- 
ſervic) cum reverſionibus & omnibus ſuis pertin' intrar* 
ut in remaner' ſuum termini ſui przd', & extunc ceſſet ſta. 
tus dicti Magiſtri domus S. Thomæ ſuprad' : Et fi contin- 


an faciend* & perficiend* omnia & ſingula onera ſuperiug 
declarat deficere, ſeu ea non perimplere, aut omnia ten'ta 


"fupral' non competenter ſuſtentare & reparare, quod extuſe 


bene licebit rectis hæred' meis in omnia prædict ten ta, 


of 


— 


1 


1 
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*, gat pred” Magiſtrum-& confratres hoſpitalis S. Barth. pred, 


redd, & ſervic, cum reyerſionibus & omnibus ſuis pertin 


Intrare, & illa retinere, abſque contradictione quacunque 


 Imperpetuum; Supportando omnia onera præd' ut ſuprad 


eſt; prout voluerint pro me & ſe coram ſamo Judice ref 


pondere. Et quia. hxc mea volunt' pro bona animar pa- 


tris & matris meor, anima etiam mea, animabuſque fratt 
ſoror parent & benefactor noſtror edita fair & ordinata, 


precor & oner ptæd' Joh. fratrem meum, prout pro me & 


voluerit reſpondere, quod ipſa tota vita ſua diligent” 
— — Antariz ſuprad', & qd" omnia o- 


neta præſcripta & in hae mea ultima volunt' declar' invio- 


abi perimpleant' & conſervent' : Er quod notitiam faciat 


omnibus hiis qui in remaner przd* ſtatum habebunt in 
dic ten t, redkd', & ſervic' cum reverſionibus & omnibus 
ſuis pertin, ut iph cognoſcant tenor & effectum teſtament 


et ultima mea volunt': Et volo quod Feoffati mei de tent 
cum ſuis pert quod mei pauperes homines modo inhabi- 
tant, pro eo qd non eſt diviſible, faciant tal ſtatum poſt 


mortem meam omnibus illis ſupranominat', prout Habent 


e meo legato de & in tenementis in Buck. præd', ad uſum 


prediq” pauperum ibidem habitantium, ſupportand repara- 
diem illigs ten ti prædict pauperum quociens indiger: Et 
quiz dubito ne tenementa fupradict ſufficiant ad ſupportand 


omnia fuprad* onera cauſa grandis cuſtus reparac' eorundem, 


volo quod Feoffat mei ſtatim poſt mortem meam faqant 
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dite & etiam pro labore inde rationab 
nere: Item volo quod execut' mei aut aliquis eorum juxta 
eorum affignation' in die Paraſceves prox: poſt obit meum 
- tontingen'”, faciant ipſ. qui ad crucem in cœmiterio Ecel'ia 


rr 


- ina mea, vol q' ipſi r 
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Fe flatum omnibus illis ſupranominatis, de omnibus illi: 
| WP ten'tis meis in villis de Bouxton, Moreton, Gavecorte, © 
cum prebend Lenburgh, 'Thorneborough, Hilleſden, Wa- 
| - rerſtradtord, Shaldeſton, & Foycote in com. Buck. ac de 
ls terr | Buck, necnon de 
omnibus terris & ten tis meis in Worton in com. Oxon. ac 


amnibus iJlis terr cum pert” in campis de 


de uno ten to meo in villa Oxon. in quibus Feoffat extite- 

t habent ex meo legato de & in ten'tis de Buck; 

gd" ſufficienter omnia onera | poſſint ſuſten- 
uit 


Cathedralis S. Pauli Lond' prædicabit, animam meam pre- 
abus populi ibid congregat recommendare, pro qua recom- 


mendatione (& ut pro anima mea deprecet) volo q”ipſe pra- 
 dicator habeat xl d. Item volo ꝗd' tres prædicatores = in 
nd. 


cemit' novi Hoſpitalis beatz Mariz extra Biſhopſgate 


. tribus diebus in ſeptimana Paſc. prox. poſt obitum meum 
icabunt, animam meam piis precibus populi ibid con- 
gregat* ſpecial' recommendant, & habeant quilibet ipſor 


trium prædicat pro hujuſmodi animæ mez recommendat, 
& ut pſi pro anima mea exorent, xl d. Et volo quod Exe- 


ent mei durante uno anno integro prox. poſt deceſſum meum 
omni die dominica faciant prædicat, ad crucem in cœmite- 


rio Eccl j Cathedralis 8. Pauli ſuprad* prædicantes, animam 
meam prttibus populi ibid' congregat ſpecial' recommen- 
dare; pro qua quid recommendat habeat hujuſmodi prædi- 
tivd. Item lego domino Rob. Forſet Capellano meo de 
dnd” x li. ut ipſe dn's Rob. pro anima mea ſpecial' cele- 
& deprec per 8 annos prox. poſt deceſſ. meum ſequen\, 


bret 
Spiend' ff. annuat pro ſuo ſalario C. s. ft tam diu vixerit: 


Et ſi inf. dict term 8. annor obierit, quod tunc dict Ro. 
refid* qd' ind remanſ. pro anima mea & anima ipſ. dn'i R. 
in piis ufo us diſtribuat, & diſtribui fac, Item lego Mar. 
ſorori meæ C. 3. & unum ciphum 25 cum cooperculo- 
eid pert. Item lego Ifab. ſorori mez C. s. & unum ciphum 
ang. eum cooperc cid” pert”, ut ipſ. M. & 1 pro anĩma mea 
exorent: & ad iſtud meum meam ultimam continens 


volunt' bene & fidel exequend' & perimplend', ac inviolab? _ _ 
pexficiend ordino & conſtit meos exec J. Bart frat meum, © 


& Al. Sprot civem & pannar Lond', ac di dn'm R. Forſ. 
Cappell' meum, & eor ſuperviſ. preſent” teſtamenti mei or- 


Lind & conſtituo Johannem Wakering Magiſtrum hoſpitalis 


di Barton ſupradiQi : Quibus vero Exec & ſuperviſ. 


ſuper nominat, lego reſid omnium & ſingulor bonor meor 


& cattal quod remanſ per me minime diſtribut, -diſpoſie;, 

nec legat in mea ult' volant?, fidel'-& indil' diſtrib, Pro 
& ſuperviſ. juxta eorum fan 
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& 925 rationabiliter percipiant. Et qd praſens teſtament' meum 
3 e we ultima voluntas præſcript', adeo feſtinanter quo com- 
1 mode fieri poterit per ipſos perimplear* & exequetur, prout 
_ © _..- In die metuendz ultimi judicu, pro me & ſeipſis coram ſum. 

\, +. mo Judice in nihil ignoratur voluerint reſpondere. In cu 
N rei teſtimonium huic præſenti teſtamento meo indentato uf 


3 | timam meam continenti volunt' ſigillum meum appoſui: 
== - Dar die & anno ſuprad'. Er dicunt ulterius juratoxes præd 
IF ſoper ſacr m ſuum przd', qd przd' W. Brampron de did 


meſ. & ſex acris paſturz parcell' &c. inter alia fic ut (præ- 


pred obiit. Poſt cujus quidem J. Barton ſenioris mortem, 
præd W. Brampton fuit ſeiſit de meſ. prædict & ſex acris 

_ paſturz præd parcell” &c. in dominico ſuo ut de feodo, ad 

; — uſus & intentiones in præd' ultima volunt' pref, J. 

F Barton teſtatoris ſuperius expreſſ. Quodque præd' J. Barton 
_ Junior poſt mortem præd' J. Barton teſtatoris in præd' meſf, 
1 & ſex acras paſturæ cum pertinentiis parcel” &c. intravit, 
= | ac reddit & proficua inde annuatim poſt mortem pred ]. 
E Barton teſtatoris provenien', pro & durante vita ipſius Joh. 
3 jJjanior percepit & habuit, ac eadem ad uſus, intentiones, & 


i mitat' & appunctuat. durante vita ejuſdem Joh. junioris 
_ convertebat, applicavit, & perſolvit: Et poſtea & ante pd 
1 ' , » tempus/quo &c. idem Jo. Barton junior apud Buck. præd 
obiit, yon cujus quidem 1 Janioris mor tam, præd 

it 


133 Will. Brampton fuit ſeiſit' de dicto meſſ. & ſex” acris pa- 
= _ furz pred parcell &c. cum pertinen” in dominico ſuo ut 
_—_ de feodo, ad uſus & intentiones in præd' ultima voluntat' 
—_— red Jo. Barton teſtatoris ſuperius expreſſ. perimplend'; 
4 72 — præd Margareta & Iſabella poſt mortem pred” |. 
1 Barton Junioris in præd' meſſ. & ſex acras paſturæ parcell 
Xe. cum pertinentiis int raverunt, ac reddit & proficua inde 
_—.. annuatim poſt mortem przd* Joh: Barton junioris proven, 


pro & durant' vitis ipſarum Margaretæ & Wabellz, & earum 
alterius diutius vive perceperunt & habuerunt, ac eadem 
ad uſus, intentiones, & appunctuationes in eiſd* teſtament 
& ultima voluntate — Joh. Barton teſtatoris declant, 
limitat', & appunctuat. durant vitis earund* Margaretz & 
Iſabellæ applicaverunt, converterunt, & perſolverunt, ac 


ſolyit: Ac poſtea & ante præd tempus quo &c. præd Mar- 

© -gareta & Habella apud Buck. præd' obierunt, poſt quarum 

 - quidem Margaretz & Iſabellæ mortem, prædict Will ramp- 
Ton fuit ſeiſit in dominico ſuo ut de feodo, de & in dit 
meſſ. & ſex acris paſturæ pro parcell' &c. cum pert” ad uſi 


. inteationes in pred ultima voluntate præd' Joh. Barton 


* * 
; 


ſeajork 
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appunctuac. in eiſdem teſtament” & ultim' voluntar inde li- 


earum altera diutius viven & applicavit, convertit, & per- 


n 
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fert) ſeiſit exiſten', præd J. Barton ſenior poſtea ap' Buck. 
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ſenjoris/.T eſtatoris expreſſ. perimplend': Quodque predi& 
in Fowler in.teſtamen” przd' nominatus, habuit exitum 


le corpore ſuo legitime procreat quendam Ri, Fowler, ac 


em Will, Fow. poſt mortem prædictar Margaretæ & Iſa- 


| telle in pred” meſſ. & ſex acras paſtur parcel]. &c. cum pert” 
| ur ral reddit & proficua inde annuatim poſt mortem 


uud“ Mar. & Iſa bellæ 8 pro & duran vita ipſius 
V. Fow. percepit & 

K appunctuaciones in eiſdem teſtament” & ultima voluntat” 

Joh. Barton ſenioris teſtator expreſſ. duran vita ipſius 

, Fow, applicavit convertebat & perſolvebat ; Et poſtea 


. + Www AE? md — 
* 


— 0 


Inico ſuo ut de feodo, ad uſus & intentiones in præd' ul- 
tima voluntat præd' J. Barton ſenioris ſuperius expreſf. pe- 


81 „ = 


ſuo legitime procreat quendam Ed. Fow. ac idem Ri. 
2 poſt mortem præd W. Fow. in præd' meſuag & ſex 


—_ nr Oy 
- * 


0 


ls kaboit, ac eadem ad uſus intentiones & apunctuationes 


i] in eiſdem Teſtament & ultima voluntat przfat* J. Bar. ſe- 


' rs teſtatoris expreſſ. duran' vita ipſius Ri. Fow. appli- 
d eat convertebat & perſolvebat, ſcilicet uſque tertium diem 
L- Novembris anno regni regis Ed. uarti poſt Conqueſt An- 
at i ſeptim', quo quidem tertio die Noyembr* præd' Ri. 

bw. apud Buck. præd obiit, poſt cujus quidem Ri. mortem 


'; MM? Will. Bramp. fuit de meſſuag & ſex acris paſtur*pred* 


[ jarcell” &c. cum pertinen' ſeiſit' in dn'ico ſuo ut de feodo 
runs & intentiones in teſtament' præfat J. Barton teſta- 
de rie limitat' & declarar' perimplend' : Quodque przd” Ed. 
n, ow, habuit exitum de corpore ſuo legit procreat quendam 
abtiel' Fow. ac idem Ed. poſt mortem pred”. Ri. Fow. in 
pred” meſſ. & ſex acras paſtur parcelP &c, cum pertin in- 
Mrit, ac reddit” & — inde annuatim poſt mortem 
pred” Ri. Fow. provenien, pro & durante vita ipſius Ed. 
recepit & habuit, ac eadem ad uſus intentiones & appun- 


mitat” uſque in quartum diem Februar an. regni Regis 
g. viceſimo ſeptim* applicuit convertebat & perſolvebat: 


un quidem 4 die Feb virtute cujuſd” actus in Parl. ap. Weſt 
np- Neem Mid” pro uſubus in poſſ. transfer adtunc tent edit, 
Ny pred” Ed. Fow. fuit ſeiſit' de & in przd' meſſ. & 6 acris pa- 
eee be. cum pertin dn ice ſuo ur de feodo ae 
0 | W 22 


- 


A. 
9 


abuit, ac eadem ad uſus intentiones 


fato die Julii ann regni regis Henr' ſexti triceſimo, idem 
V. Fow. apud Buck. præd' obiit, poſt cujus quidem W. Fow.- ' 
mortem præfat W. Brampton fuit ſeiſitus de & in difto- 
nefſuag* & ſex acris paſtur przd* parcel' &c, cum pertin in 


inplend' ; Quodque præd Ri. Fow. habuic exitum de cor- 


cris paſtur parcell' &c, cum pertin' intravir, ac reddit & 
proficua inde annuatim poſt mortem præd' W. Fow. pro- 
eien, pro & durante vita ipſius Ri. Fow. percepit & 


gut in eiſdem teſtament & ultima voluntate declarat '& 


at 
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4 Eefic inde feiſit exiſtens exitus & proficua, inde tota vitg 


| Nara ſao obiit inde fic ſeiſitus, poſt cujus quidem Edward 


ni nuper regis Henrici octavi triceſimo ſept': Quorum 
miſſorum prædictorum 2 ac vigore cujaſdam aQuy 


' &/adtunc & ibidem tent', concernen' Collegia liberas Ga 


| ment” ur præfert dat & àppunct in dominico ſuo ut de feod 


in 
- Kulat & requirit, poſteaque idem nuper rex obiit de p 
mel. K equirit, po pe 


- * 


* Klex Anglia hoc poſtulat & requirit, & eadem nuper le 


8 ina Maria 1 & anto prædict tempus quo Kc.  obu 
"I ſic inde ſeifit, fi lex Angliz fic in hoc caſu poſtulat, lint 
|. Hzrede de corpore ſuo exeunt', poſt cujus mortem meſu 
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percepit & habuit, ac eadem ad uſus & intentiones jg 
teſtament przd* Jo. Barton ſenioris teſtatoris ſuperius ez 
el. applicavit, & expendidit z Quodque præd' Ed. fic ind 

| x7 2 exiſtens poſtea ſcz. xxviii die Mali anno regni preg 
nu i H. 8. triceſim ſecund', apud Buck, præd' de tak 


Fowler mortem przd' meſſ. & ſex acrz paſtur parcell' a, 
Ciſcendebant præf. Gabricli Fowler, ut filio & hared' & 
corpore praf. Edw. Fowler legitime procreat”, virtute cujus 
pref. Ga. in pred' meſſuag & ſex acras paſtur parcell' ge, 
cum pertinent intravit, & fuit inde ſeifir' in dn ico ſus 
ut de feod' talliato, viz, ſibi & hzred' de corpore ſuo legi 
time procreat, reverſione feodi ſimplicis inde hæred. dich 
Jo. Barton teftatoris ſpectan, ad uſus in dicta ultima volun 
pt Jo. Barton teſtatoris expreſſ. performand' : Et praf, Gib. 

ow. exitus & proficua inde ad uſus & intentiones in eod 
teſtament” præd Jo. Barton teſtatoris performari limitat te 
cepit expoſuit & expendidit, a tempore mortis pref, Edy 

ow. intra quinque annos prox. ante ann primum regni 
is Edwardi ſexti ſcz. uſque quartum diem Maii anno reg 


"Md a M,-% 


= 


in parliamento ipſius domini Edw. nuper regis Anglia ſexti 
apud Weſtmonaſterium in com. Middl' quarto die Nover 
Þris dicto anno regni ſui primo inchoat, & ab inde car 
tinuat uſque xxiv diem Novembris extunc prox. ſequen 


alas, Cantarias fraternitat gild* & alias ſpiritual prom 
tiones edit' & proviſſ. pred' nuper rex Edw. ſextus imme 


diate — feſtum Paſchz prox. ſequen' poſt editionem a 
przd' fuit ſeiſit de & in przd' meſuag. & præd ſex c un 
paſtur' parcell &c. cum pertin' (int alia) in eodem fen 


in jure coron ſuæ Angliz, ſi lex Angl' fic in hoc caſu gt 


ſex act paſtur' ſic ſeiſit', fi lex Angl' hoc po 
fine hered* de corpore ſuo exeunt*; Poſt cujus-mort' mel 
pred” & præd' ſex acr paſtur parcell &c, cum pertin ini 
Alia deſcendebant dn'z Mar nuper reg. Anglia, ut ſoroti 
ber præd nuper regis Ed. 6. ſi fic lex Angl' in hoc cl 
poſtulat, per quod eadem nuper reg. Mar fait feifit' de mi 
przd' & de pred ſex acr paſtur parcell Kc. cum pen 
inter alia in dn'ico ſuo ut de feod in jure coron ſuæ Ang 


prædi 


hay 
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prend 6 acr* paſtir* parcell' &c, cum pe 
a deſcendebant dict dominz reg nunc, ut forori & her 
reg. Mar', fi lex Ang. lic in hoe caſu 
Adem domina regina nunc fuit de præd' 
arcell' &c. cum 
eod' in jure coro 


- i ” 


is paſl rtin' inter alia ſei- 
in Tnicoſuo ut de Ang. ſi lex Ang. 
& inde poſtulat & requirit. Et jurat' prz@ ulter' dic! ſuper 
poſt przd' atum Parliament 
6. prim. edit', przd' Gabriel 
Fowler occupat” præd' meſſ. & 6 acr paſtur cum pertin parcel 
* continua vit, & fuit inde ſeiſit' in dominico ſuo ut de feod. 
Aliato, fi lex Ang. ſic in hoc poſtulat & requirit 
te corpor ſuo legitime procreat quendam Ri. 
ade ſeiſit' continuavit occupat' præd' fi lex Ang. poſtulat ® 
tequirit ; Et poſtea & ante przd' tempus quo &c. f. 1 die 
uli anno regni dictæ dom Reg. nunc 18 apud Buck. pred* 
uli ſtatu ſuo obiir inde ſeiſit', fi lex Ang. poſtulat & requi- 
fit: Prætextu cujus, meſuag præd & ſex àcr paſtur pt 
ell“ &c. deſcendebant, fi lex 
lio & hzred' ipſius Gab. Prætextu cujus idem 
Rich, Fowler, poſtea & antea præd tempus quo &c. in meſſ. 
ur* przed* cum pertin' parcel” &c. intravit, & 
tus in dominico ſuo ut de feodo talliato, viz. 
time procreat, ſi lex 
ic, Fowler de meſuag 
pertin parcell' &c. fic ſeiſit exiſten 
Lex Ang. hoc poſtulat, idem Rich. poſtea & antea prædi 
empus quo &c. ſcil. decimo nono die 
m Reg. nunc 33 apud Buck. przd* per quoddam ſcriptum 
lun geren dat” exſdem die & anno, figillo pred” Rich. figil- 
* & 3 ræd in evidenc' oſtenſ. pro quadam pecuniz 
m' ſcripto ſpecific', {i per | | 
vit quoſdam Franciſcum Dayre 
wer, de meſſ & 6 acris paſtur prædict cum pertin' parcel c. 
iter alla: Habend' eiſd' Fran. & Edw. hæred' & aſſign ſuis 
te cujus iidem Fran. & Ed. in meſua 
a parcel &c, intrav & fuer inde ſeiſit in 
eo fuo ut de feodo ſi lex Ang. hoc poſtul & ſio inde ſeiſitꝰ ex- 
en, fi lex Ang, hoc poſtulat, iidem Franciſcus & Ed w. po- 
i&” tempus quo &c. ſcil. 18 die Junii anno 
a inæ Reginæ nunc triceſimo tertio ſupradi 
Buck. prad', fi per legem Angliæ hoc potuiſſent, feof- 
Johannem Lambert de præd' meſuag & 
Ader paſtur* parcell' &c. cum pertin'; Habend' & tenend 
Wen Johann Lambert hzred” & aſſign ſuis imperpetun 
alert cu jus idem Johannes Lambert poſtca & antea 


lem ſuum præd', quod 


uno regni pred” nuper reg is 


habens exit 
wler, & ſic 


12 


Me hzred* de corpore ſuo | 
Ive poſtulat & requirit. Ipſoq; 


rcii anno regni dig” 


em Angl. hoc potui 
& Edw. Dayrelt 4 
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- - *=* . tempus quo Kc. ſcil. eodem decimo octavo die Junii ann” 
* * W tet ſupradict, in meſſ. & ſex acr' 40g pred on in 
85 Cell c. cum pertinen' intravit, & fuit & adhuc eſt inde ſei il 

in dominico ſuo ut de feodo, ſi lex inde poſtulat. Et jur pad 

ulterius dicunt ſuper ſacramentum ſuum præd' ꝗd' pre 

Reg. nunc ſicut præfertur ſeiſit in dominico ſuo ut defends bob 

*M An juræ coronæ ſuæ __ de & in præd' meſſ. & ſex acr paſur i 
1 ' Farce} Kc. fi lex Angl' hoc poſtulat, poſtea & ante prædid czt 
% ttempus quo &. ſcil. viceſimo ſeptimo die Maii anno regni ob 
oy ii triceſimo quarto eadem domina Reg' nunc per tern 01 

| | | tent” magno ſigillo ſuo Ang' ſigillat jurator præd' in evi. del 
=_ enc* oſtenſ. quarum dar' eſt apyd eſtm' eiſdem die & ama 
13 in conſideratione boni veri fidelis & acceptabilis ſervicii eic 1 

| dom” Reg' nunc antetunc tempor per prædilectum conſan 4 
——_  Luineum Xa Thomam Comitem Ormond” & Oforiz faq 
impenſ. quam pro diverſis aliis cauſis & conſiderationib pref "1 

dom Reg nunc adtunc ſpecialit' moven', necnon ad hum- 3" 

; lem petition' ipſius Comir', de gratia ſua ſpeciali ac ex ceru 1 
ſcientia & mero motu ſuis, dedit & conceſſit pro fe hzr' & ſuc- | 

5 ceff, ſuis dilect ſubit ſuis Ed. Downing & Rog. Rant, gener ma 
meſſ. prædict & præd ſer act paſtur cum pertinen' in quo & 1 

inter alia per nomen totius illius nuper Cantar* ſuz voc will 

8 Barton 's Chanterp, ſcituat & exiſten in Paroch' S. Petri in 

2 villa Buck cum ſuis juribus membris & pertinen' univerſis in * 

| com" Buck. ac omnes terr* tenemen' reddit” & hzredit' ſus a 

- _ _ quzcungq; cum eor pertin' univerſ. ſcituat' jacent” & exiſten' - 

in dick villa Buck & in præd' com' Buck. dict nuper Cant 

voc Barton s Chantet p, ſpeQan' vel perr', five ad ſuſtenti- * 

tionem capellani five preſbit, & al' uſus ſuperſtic in Eccle- 10 

ſia S. Petri przd' juxta ordination' Joh' Barton ſen' antetune Ta 

a dat' legat? limitat' vel appunctuat' exiſten' : en, te nend + 

& — 15 eifd' Edm. Downing & Ro. Rant hær' & aſſig ſui Now 

ad folum & propr' op' & uſum ipſor Ed. & Rog. hær & aſſg Ali 

ſuor imperpet; reddend & ſolvend' præf. dom' Reg. nun Eb. 

3 her' & ſucceſl, ſuis annuat' imperpet, de & pro præd nuper I 
Cant” voc Bartons Chantery, & cæter præmiſſ. eid ſped 1 


| cum pertin 13 l. & 20 d. legalis monetz Angliæ, ad manusre 
| 55 ceptor” general com” præd pro tempore exiſten ſeu ad recep- 
Y tum ſcaccarii dict' dom' Reg' hæred' & ſucceſſ. ſuor ad fa 

3 S. Mich' Archangel', & Annunc' beatæ Mariz virging pu 


Ea 7 æquales porciones ſingulis annis ſolvend', pro omnibus re 
8 exactionib' ſervic & demand Wee dict don Wi. "tk 
. Reg & ſucceſſ. ſuis quoquo modo reddend, ſolvend', vel fi⸗ 


| cCiend'. Et præf. dom. Reg nunc per dict ſiteras ſuas pateg 
PpPteo ſe her & ſucceſſ. ſuis conceſſ. pref, F. Downing & f. 
1 Rant qd' dict' lit ſuz paten vel irrotulam' corund' eſſet ry 
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me ſufficien's: effectua! in lege erga eand* dom Regina 
zune, hered & ſucceſſ. ſuos, tam in omnibus cur quam alibi 


yel toller de præf. dom” Reg. nunc hæred' vel ſuoceſſ. ſuis, 
ipoſter* per pref. Edm. & Rog. hæred vel affign' ſuos, aur 
wrum aliquem vel aliquos procurand” vel obtinend': Non 


rnd), pred” ſeperal maner” rector', meſl. terr', tenemen', ac 
cetera omn & ling* præmiſſ. aut aliq inde parcell' : Aut non 
obſtant' non inveniend' offic & inquiſition' przmiſl. aut ali- 
jus inde parcel, per quz titulus dom Reg" nunc invenert 
debuit ante confection” literar' paten' przd': Et non obſtant* 
non recitand', vel male recitand' alicui' dimiſſ. vel conceſſ. 
de przmiſlis, aut de aliq' inde parcel' ante tunc fact exiſten 
fe recordo, vel non de record': Et non obſtanr' aliquib' aliis 
gelect de certitudine compurat” aut declaration' annui valor? 
jezmill, vel non declaratione annui val' præmiſſ. vel alicur 
inde parcel aut annual' redd' reſervatꝰ de & ſuper præmiſſ. aut 
lie inde parcel”, in dictis liter' patentes expreſſ. & content: 
E non obſtant' aliis defec' de non nominand' aut in male 
wminand', aliquem tenen, firmar', ſive occupat' terr' tenem 
Kchzreditament' præd', ſive aliquor'alior' præmiſſ. aut alicui 
nde parcel, aut nominand', aut non recte nominand' aliquam 
nim, hamlett', pa roch, aut com”, in quib' præmiſſ. aut aliꝗ 
parcel” exiſtunt ſeu exiſtit: Ac in non nominand' præmiſſ. ſive 
u uam inde parcel” in natura, genere, ſpecie, ſive qualitate: 
qurum quid” literar' paten' prætext' præf. Edm. Downing & 
dog Rant fuerunt de præd' meſſ. ac prædict' ſex acr' paſturæ 
parcel” &c, cum pertinen inter alia ſeiſit' in dominico ſuo 
it de feodo, fi lex Angliz fic in hoc caſu poſtulat & requirit: 
Et fic inde ſeifir' exiſten fi lex Angliz hoc poſtulat, & præd 
mb continuand' poſſ. ſuam præd' inde, &fic ut præfertur 


Downing & Rog. Rant per quandam indent' fact 28 die 


Al anno regni dic dom' Reg? nunc 34 ſuprad', inter przf. 
ue Downing & R. Rant ex una parte, & quend* R. Snelling de 
905 Bſhorſtey in com* Surr' gen & T. Butler de Grays Inn in 


m Midd' gen ex altera parte, pro quad' pecuniæ ſumm' bo- 
iz & legalis monetæ Angliz eis prz manib per pref. R. Snel- 
Ing & T. Butler bene & fideliter ſolut”, tradiderunt, . conceſ- 
kunt, vendiderunt, barganizaverunt, & confirmaverunt pref. 


pefſuag' rediQ ac przd' ſex acr paſtur parcell' &c. cum per- 


ned & align ſuis imperpet', prdut per indent” præd irrotu- 
X indorf, cla! | Decatur: 
| ecembris 


* 


* * of k * - R 4 * * 48 * 
' : 


fs regnum ſuum Ang!” abſq; aliquib confirmationib' licen®* / 


obſtant' male nominand', vel male recitand', aut non reci- 


nde ſeiſit' exiſten', ſi lex Angliæ hoc poſtulat, iidem Edm. 


Selling & T. Butler hæred' & aſſign ſuis imperpetuum, 
in int alia: Habend' & tenend' præf. R. Snelling & T. Butler 
uf. Cancellariz dominz Regiaæ nunc ic die 
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tin' in 
10 >) lex 
poſtulat & requirit : Et præf. Rob. 
ing & Tho. Butler fic inde ſeiſiti exiſten', fi lex Anglia 
lat, poſtea & ante przd' tempus quo &c. ſſ. pra! 4 
23 die Maii anno regni dict dom” Reg nunc 36 ſupradigo, . 
in pred mell. & præd ſex acras paſturæ cum pertin' parcel} 
Sc. intraver' & fuerunt inde ſeiſit in dominico ſuo ut de feo. 
do, ſi lex 2 Et fic inde ſeiſit, & prædict' J. Lambert 
continuand' poſſeſſ ſuam przd', 11 lex Ang hoc poſtulat, iidem 
| 1 Snelling & T. Butler præd' 23 die Maui apud dict vill Buck, 
iſerunt & ad firmam tradiderunt meſſ. præd ac præd' fox 

x acris paſturz parcell &c. cum pertin' (inter alia) præf. Tho, 
- Adams: Habend' eidem Tho. Adams executoribus & aflig. 
; | nat ſuis, a prædict 23 die Maii anno regni dit dom' Reg 
nunc 36 ſupradicto uſq; finem & termin przd' decemannor 
plenar complend' & finiend'; virtute cujus idem T. Adam 
in meſſ. præd & in præd ſex acr 2 parcell &c. cum per- 
tin (inter alia) poſtea ſſ. 16 die Aprilis anno regni pradidt 
dom Reg nunc 39 intravit & fuit inde 1 6 lex 

in hoc caſu poſtulat ; ſuper cujus quidem TI heoph' poſſeſſion? 
inde præf. 1 poſtea ſſ. eodem 16 die Aprilis anno 
39 ſuprad' in meſſ. præd & in præd ſex acr' paſtur parcell 
Kc. cum pertinentiis intravit, eundem Theophilum Adamss 
9 2 ſua prædict inde termino ſuo prædict inde nondum 
init 8 & amovit, ipſumq; Theophilum 3 
poſſeſſione ſua inde extratenuit, & adhuc extratenet, prouf 

? pra Theophilus ſuperius yerſus eum narravit: Sed utrum 
- ſuper tot mater præd in form” pred' compert', videbit' curig 
hic 8 prod. Joh, Lambert eſt culpabilis de tranſgreſſ. & ejeff 
prod Adams, de & in meſſ. præd & præd ſex act pus 
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- Rurzparcell' &c, cum pertin, necne jurat pred” penitus ignd- 
rant, & inde petunt aviſament' cur hic &c. Et fi ſuper tot 
Mater ill in form'-przd' compert', videbit our hic qd pred 
Lambert eſt culpab de ejetione & tranſgreſſ. prad The 


de me piat'& prad' ſex acr paſtur c&c. cum per 
tin; po” grim jurat dic ſuper foo! num pred', q' pre 


I. Lanbert eſt culpabilis de tranſgreſſ. & ejectione inde, pu 
EE _- przd' Theophilas ſuperiug verſus eum inde queritur, & tune 

\ aſſidunt dampna ipſius Theophil occaſione tranſgrell. K 

| Jeck War', ultra miſſ. & cuſtag · ſua per ĩpſum circa ſef ſu 
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© hac parte appoſit' ad 12 d. & pre miſ. & cuſtag. ilff ad 7, 
12d. Er fi ſuper tot mater pra@ in form præd compert' vi- 
Whitur cur hic ꝗd yr J. Lamb. non eſt culpabilis de eject-. 
F cranſgreſl. Prad, de & in pred meſuag & pred 6 actis pas 
uur parcell &c. cum pertin, tunc iidem juratores dicunt fu» 
-acramentum ſuum przd', q@ præd J. Lamb. non eſt in» 
culpabilis, prout idem Joh. pro ſe ſuperius placitando alle- 
Brit: Et ulterius juratores prædict dicunt ſuper ſacra- 
gentum ſuum qd'predi Joh. Lambert in nullo eſt culpa- 
vis de tranſgreſſion & ejection prædict' in 4 acr*-paſtir* de 
lic 10 aer paſture reſid ſuperius fieri ſuppoſit, prout 
Joh. Lambert foperius inde placitando allegavit &c. 
tquia cur dict dom Reg hic de judicio ſuo de & ſuper 
emiſſ. reddendo nondum adviſatur, dies inde dat' eſt parti- „ 
pred coram eadem dom Regina apud Weſtm. uſq; diem 
2 rox poſt craſtin Sanctæ Trin de Judiciofuo de & 
ſuper audiendo eo q cur dict dom Reg. hic inde nondum | 
N. Et fic de Termino in Terminum, uſq; diem Martis prox 4 
uon craſtin Animarum de judicio ſuo de & ſuper præmiſſ. a f 
wdiendo, eo qd cur dict dom' Reg hie inde nond' c. Ad 
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nen diem cor ead dom Reg apud Weſt, ven partes præd 
er« IIa propriis perſonis ſuis: Super quo viſis, & per cur dictæ 
1X en Reg, hic plenius intellectis omnibus & ſingulis præmiſſ. 
lex WMmruraque deliberatione inde habit, pro eo ꝗd' videt cur 
on ar dom? Reg. hic', qd' ic J. Lamb. eſt culpabilis de 
no aaſgreſſ. & ejectione præd T. Adams de & in meſuag. pred”, | 
ell Wy przd' 6 2 parcell c. cum pertin ; Ideo conſider 32 
uad præd' T. Adams recuperet verſus præf. J. Lamb. ters» Roy ] 
um Wain ſuum prad' adhuc ventur' de & in przd' meſuag. & | k 
er 6 acr' 1d acr' paſtur' parcel cum pertin', 3 
out Wie dampna ſoa præd' per jur præd in form præd' aſſeſſ. nec. 33 "4% 
un rn viginti & quinq; lib. pro miſ. & cuſtag. præd, eid Th i 
uie dams per cur dom Reg. hic ex aſſenſu ſuo de increments Wo 
et WWjudicar' ; que quidem dampna in toto ſe attingunt ad vi- 
r gquinq; lib & duos ſol, Et pred' J. Lamb, capiat &c, ö 
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las pref, J. Lamb. pro reſid tranſg & ejection pred”, unde 
em J. Lamb. ſuperius acquietat exiſtit : Ideo idem J. Lam» 


Et fimiliter prædict' T. Adams in m'ia pro falſo clamore ſus > 1 
ct quoag reſid wanig. & cyeRionis ily, eat inde fine die &c, | 
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WW © » ADAMS & LAMBERT's Caſe, 4 

, * ＋ n 
Nen. 198. N Ejettione firme in the King's Bench, between Adams and 7 
Se — Lambert * began — of Lands in Buckingham with- © 
8%. in the County of Bucks, upon Not guilty pleaded, the WW N 
5 3 E gave a ſpecial Verdict to this Effect; John Barton I 1d: 
8 - eiſed of the ſaid Lands in Fee, and made a Feoffment in 
_ ==” Fee to perform his Will, and afterwards by his, Will in wri- by 
©} IX. Rep. 1. ting deviſed the ſaid Lands to John Barton bis younger Bro- 
1 ther for his Life, ſub conditionibus ſequentzbus, vis. Ouod iim ter 
L Johannes durante viis ſua, inveniat unum Capellanum pro ani- ſus 
4 ma dicti Joh. Barton ſenioris, & aliorum in Eccleſia Sancti Pi tbe 


in vill” de Buck quotidie celebralur : Et voluit qd pred Jol 
ater ſuus annuatim durante vita ſua per ſol vat ditto Capella 
n pred Ecclefia pro ſuſtentat ſua 61. 13 8. 4d. de exitthu@ 


—S proven tenementor prad. Et in ſuper voluit qd' dif? Job fran ith: 
: 2 durante vita ſua inveniat i vill 2 2 few rent 
femin ad orand pro anima ſua & alior in teftamento pra A. 

nominat fngulis diebus imperpetnum : Et quod daret qualibet ſ e; 


timana durante vita ſua cuilibet ip ſorum pauper 4 d. & dias 
culibet i ſorum manſion” prout ( Deo di ſponente) pro eis confittu 
& ordinavit : Ac etiam d idem Job frater ſuus tots vis þ 
a5 znvenist unum lampad ardent” fngulis diebus & nottibys cs 

* Sancto Romwaldo in Eccleſa pred', prout modo inventus ef 6 
5 ſuſtentatur; & qd idem Joh frater ſuus durante vita ſus ſenti 
ſeu teneri faciat Anniver ſarium ſuum in Eccleſia præd, mf 
quidem Anntverſario invenict idem Joh frater ſuus annual 
duos cereos notte ad Dirige, & die Far ad Miſſ. unum ſe 
licet ad caput, & alterum ad pedes ſepultura ditl' tat ® 
dentes, qualibet cereo ponderant' tres lib” quibus exequiis comple 
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Paar IV. ADams & LAuBER TY Caſe. 1c 3 
vlt qd" totum- i4 qd' de dittis cerets rſd fuerit, dimita & | 
man altari S. Jacobi in Eccleſia præd ſuper candelabrum ibid* * 

eilen Capellano cantar ſue præd Angulis dichus feſtivit ad 

Miſſ. ſuamdiu durare poterit de ſervitur : Et quod idem Job fra- 

ter ſuus tota visa ſus durante, inveniat annuat unum torcher- 

competen” ad altare præd de ſervitur : Et voluit qd omnia pred” 

tenement”. poſt mortem præd Joh fratris ſui integre remanerent 

Marg & Iſab ſororibus ſuis, ad vitam earum & earum alterius 

diutms viven'; ſub conditione quod eadem M. & I. carum vita du- 

un, factant perimpleri & ol ſervari omnia onera ſuperius li- 

mitet' in forma pred. Et poſt mortem præd Marg & Iſab vo- 

juit 4d omnia pred tenement remaneant Will, Fowler tenend fbi 

o bered' de corpore ſuo legitime procreat; ſub conditione qd i 

þ obſervent omnia & fingula onera 72 ſcript” in forma antedict 

imperpet', Et f conttnga! prad Mill. Fowler fine hæred de corpore 

ſuo — vat obire, tunc om & ng pred tenem integre re- 
| man” Joh Somerton con ſanguineo ſuo & bered' de corp ſuo . - 7 
ereun, ſub conditione 4d 1þfi omnia & finguls onera ſupraſcript | 

in forms pred” perimpleant & obſervent imperpet : Et / ipſum cr. Jac. $76; 

J Somerton abſq; hered' de corgore ſuo legitim excun” obire 

th. contigerit, 4d extunc omnia præd tenementa integre reman Will 

ey &hered' ſus de corpore ſuo legit exeun', ſub condic qd 

Mew Will” & hæred ſui, ſactant perimpleant & obſervent omni l 

& fnguls onera in forma pred imperpet' : Remanere pro Aefelk a . 
bywſmod: exit Magiſtro domus S. Tho. Martyris de Acon Lond' 
o 40 ann extunc proæ ſequen & plenar complend : Et poſt 
terw ill finit reman Magiſtro hoſpital S. Barth. Lond & ſucceſſ, 
ſur pro 40 ann extunc prox” ſequen & plenar' complend: Cui- 
lei eorum ſub condic, quod quilibet eorum Magiftr' & ſucceſſ. 
ſurum durante eor term, faciant & perimpleant omnia & fingu= 
ls ener ſupra limitat in forma ſupraditt : Et þ contingat præd 
Job fratrem = durante vita ſua in perficiend' onera ſupradict 
lere, ſeu ill non perimplere, aut omnia prædicta tenementa du- 
rante vita ſus non competent” ſuſtentare & reparare, ſeu ea aut 
Miquam parcel earund alienare frve ad parvum valor ea dimit- 
tere in præjudic cater per ſonarum in remaner ſupradict nomi- 
; quod extunc bene licebit pref. Marg & Iſab' in præd tene- 
ments cum pertin intrare, & ea retinere ut in reman ſuo præd 
iz contradict alicugus 
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& qd' extunc ſtatus præd Joh fratrit 
ſu mnino ceſſat, & nullius fit valoris: And the like Condition 
& Limitation of Forfeiture is annexed to all the Remain- 
len in the ſame Will, and if all in Remainder forfeit, the 
Kid Lands to remain to the ſaid Fohn Barton the Teſta- 
wr, and to his Heirs for ever. Supportendum, Oc, Et quis 
mea voluntas pro bono animarum patris & matris meorum, 
mine etiam mes animabuſq; fratrum, ſoror, parentum & 
aclorum meorum edila fuit , & ordinats : Precor & 
red fratrem en „ 
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Abpaus & LANM BER T' Caſr. PART IV. 


god 2þſe tot a vita ſua diligenter ſupervideat gubernation' tan. 


menti & ullimæ mee woluntal', 


& tenementis meis in villis de Bour ion Moreton, Gavccot cum 
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iar ſißradict; & quod omnia ſu ra ſcripia & in hac mea ulti- 
ma voluntate declarat inviolabililer Ferimplcant & conſervent' ; 
Ei quod notttiam fac omnib kiis qui in reman præd flatum babe. 
bent in ditlis tenementts, ut tf e tenor & effect teſt a. 

t vols 1d feoffatz mei de lene. 
ment cum ſuis pertinen qd mei fauperes homines modo inhabi. 
zant pro co quod ft diviſibile, K talem flatum foft mortem 
meam omnibus illts ſupranominat', prout habcant ex meo legay 
de & in tenementts in Buck' frad', ad vſum præd pauperum ibif 
Babitan 9 reparaiiones illius tenementi præd aufer 
Juoties indegeri : Et quia dubito ne tenement ſuprad' ſaſſiciant 
ad ſupportand' omnia præd onera, cauſa grand: cuſtus reparation 
eorundem, volo qd Jeofſar mei ſlatim poſt mortem meam faciant 
talem flatum omnibus illis ſupranominatis, de omnibus illis terris 
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fræbend Lembergh, Thbornboroi h, Hilleſden, Waterſtratford, 
Shaldeflon & Foycote in com Buck' ac de omnibus illis terris & 
tenementis meis in W²orton in com Oxonie, ac de uno tencmenty 
meo in villa Oxonie in quibus feoff ati extiterunt, prout habent ex 
meo legato de & in teaementis de Buck, pred' : Na quod ſufficien. 
ter omnia oners fred' poſſint ſuſtentare, et etiam pro labore inde 
raltonabiliter percipere & obtinere, And this Caſe was often 
argued at the Bar, and afterwards it was openly argued in 
Court by Yelverion and Fenner Juſtices in one Day, and by 
Gawl1y and Popham Chief Juſtice in another. And in this. 
Caſe (which extends to all the Parts in effect of the Body of 
the Statute of 1 E. 6, cap. 14.) theſe Points were reſolvd. 
1. Altho' in this Caſe the Land was deviſed to his Brother 
for Life, the Remainder to his Siſters, cc. between whom as 
was objected, was apparent Conſideration of Nature, and 
every one by the Law cf Nature is bound to provide for his 
Blood and Poſterity in reaſonable Manner; and altho the De- 
viſor has limited what Sums ſhall be employ d upon the Chap- 
lain, Obit, &c. by which his Intent (as it was objected) appears 
to advance them of his Blood (to whom he had deviſed the 
Land) with the Reſidue of the Profits which remain d, and 
whereof no certain Diſpoſition was made by him, that by 
the Law the Land being deviſed to them they ſhould take 
the Surpluſage of the Profits (of which no Diſpoſition was 
made) to their own Uſe, and the apparent Conſideration of 
Advancement of his Blood expreſſes his Intent; that after 
the Divine Services (as it was then thought) were perform'd, 
thoſe of his Blood ſhould be maintain d and reliev'd wit 
the Reſidue, wherefore his Blood ſhould have the Land, and 
the Chaplains, &c. ſhould have Penſions, and ſo in Reſpe% 
of the-Perſons the Land was not given to the King; yet it u ded, 
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_ refoly'd, That Wives, Sons, Daugh. Siſters, Cqufins, and other mot. 
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PART IV. ADans & LanBerT's Coſts 
dear Friends, were Perſons within this Act; for if Men as 
well in their Lives, as by their Teſtaments after their Deaths, 
uſed to put and repoſe Confidence in their Kindred and dear Poſtea 116. a; 
Friends, for their temporal Goods, 4 multo fortiori, when 
they intend to diſpoſe of their temporal Poſſeſſions for the 
Health of their Souls (as it was then thought) they would 
convey them to thoſe in whom they had the greateſt Confi- 
' dence: And in theſe Caſes of Divine Service concerning the 
Health of the Soul, it ſhall not be intended any Advances 
ment or Preferment of his Blood, or any other earthly Con- 
fideration, unleſs it is ſo declar'd by expreſs Words; but all 
ſhall be intended for the Advancement and Continuance of 
the Intents and Purpoſes expreſs'd, ſ. Divine Services as 
Things without all Compariſon moſt worthy and excellent; 
and he who betrays ſuch Truſt (the Divine Service being ac- 
cording to the Law of God) is by many Degrees a greater 
Offender than he who doth not perform Truſt or Confidence 
concerning temporal Things, for he who robs his Friend com- 
mirs Felony, and he who robs poor Men of their Living is 
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2 greater Thief by the Law of God, for Fanis fauperum vita Co. Lit. $43. i 
'- WH jorterinm, & qui defraudit eos vir lar gr ft But he who C. 53% | N 
lr takes away any thing that is given for the Divine and true n 
n BF Service of God, eff ſacrilagus, & omnium prædonum cnpiditatem '} 
in & ſcelera ſuperat : And altho' it appears by the Preamble _- N | 
by the Act that the deviſing and phanraſing of vain Opinions of x 
15 2 Purgatory and Maſſes ſatisfactory to be celebrated for thoſe W 
of Wl vho were dead, was great Cauſe of Superſtition and Error _ 
d. n Chriſtian Religion, Cc. yet foraſmuch as the Deviſor and =_ 
ict WY Deviſees in the Caſe at Bar were (as they were taught) per- C 
u ſeaded chat it was for Divine Service and the Health of Souls, =_ 
nd BY it ſhall be intended that their Intentions were to advance ö 
bis ſuch Uſes, and not the private Advantages of the Deviſees: | 
e. and therefore it was reſolv d, that the Perſon, be he of Blood or F 
ar "ot, ſingle, or corporate, or politick, to whom the Land is 1 
an Geviſed or convey d, is not to be reſpected, but all is one þ ö 
the i vithin the Purview of this Act. An this was reſolv'd Duke 913 9 
ma x to the Perſons of the Deviſces, Feoffe s, Cc. within this 1 
ty. 2. Altho' it was objected, that foraſmuch as the 4 | 
take BY Lind was deviſed for Life the Remainder in Tail, and | 
* Reverſion of the Fee expectant to the Heirs of the 1 
ay or was not deviſed, and the Letter of the A is, | 
after Ie the finding of any Prieſt to have Continuance for ever, 4 
4 which it was mid that an Eſtate for Life and an Eſtate 4 
* al, which were Eſtates limited and determinable, were not 1 
been Mithin the Letter or Intention of this Act, & ev pot ius be- 1 
een uſe the Makers of the Ad by the firſt Branch have provi- | 
. vhen a Prieſt was appointed. to be found for ever, and by 
* mother Branch ſubſequent, when he was to be found for Years, 


P 2 by 


2 | * 9 A 4 ” * 2 th * * * 10 1 * * a * A a a _ _ a * : „ a 
hg 4 * % - a y 5 * F * a *. 0 l * 
8 N ; AL * N © 42 n , 7 
4 - * | - \ + 6 4 — 
— 4 1 i . * ® 4 . 
b 4 
5 F4 \ 


J __ oe Ns 
FO © Apans & Lannent's Caſe. PART IV. 
dy which ſpecial and preciſe Enumeration of theſe two Ca. 
ſes, the Makers of the Act intended to exclude Eſtates in 
=  _ Tail, and Eſtates for Life, ſo that Eſtates in Tail and for 
== DE us 17 Life ſunt caſus omiſſt as it was ſaid: Yet it was reſoly'd, that 
. Plates in Tail and Eſtates for Life alſo were included by E- 
_, quity and Meaning within the former Branch, for the Intent 
. and Meaning of the Act as appears by the Preamble, was to 
5 erxtirpate out of Mens Minds theſe ſuperſtitious Errors, and 
to take them utterly away, in what Manner, or for what 
Time they were given, and not to take them away only 
which were appointed to have Continuance for ever, and 
leave thoſe to have Eſſence which were determinable or limi- 
ted for a Time : And foraſmuch as the Statute by expreſs 
Words abrogates and takes away all ſuch ſuperſtitious Uſes 
which were to have Continuance for ever, by Equity and 
== IP d Conſtruction it extends to every leſs Time whatſoever, 
Allo it was ſaid, that the Statute ſays, 9 any Manner of A. 
ſurance, Conveyance, &c. for ever, and by common Poſſibili- 
ty an Eſtate Tail may continue for ever. Alſo in this Caſe 
at Bar the Intent of the Deviſor was (as appears by his Will) 
| that the Prieſt ſhould be found for ever, for he appoints al- 
o his right Heirs to find him: And if ſuch Conſtruction 
—_ ..- ſhould not be made, the Miſchief intended to be remedied 
1 by the Act would remain againſt the Intent _ Meaning of 
the Act: And in the Clauſes of Obits, the Words are, To 
—_ have Cintinuance for ever, And yet it was agreed in the Caſe of 
E* © Winchefler that an Obit being appointed to be found for 8 
- Years was included within the Equity of the Act: So it was 
© 7 Duke 92. 10Co. Teſolv'd 22 Fliz, in the Dean of Paul's Caſe, That a College 
> _— or Chauntry in Reputation, altho' it wants ſufficient Foun- 
$S 4 2 9 dation and Incorporation in Law, was given to the King by 
yt 146. the ſaid AQ, and the Reaſon was, becauſe the Intent of the 
alt Rep. 12. Makers of the Act was to take away all Superſtition: out of 
=  Poſtcazo8.2. Mens Minds, and not to ſuffer any to have Continuance ; and 
3 Superſtition was maintain'd as well in reputative Chaun- 
»% tries, as in others; and yet it was not within the Letter of 
8 the Ad, for in Judgment of Law it was no College nor 
_ . . Chauntry ; for Reputatio eft vulgaris opinio ubi non eſt verias, 
1 And this was reſolv'd as to Eſtates deviſed to ſuperſtitious 
., Zloſt-68. "Uſes within the Purview of this Statute. 3. Where it was 
es 107 objected, That this Deviſe of the Land was not to the Intent 
do find aChauntry or Stipendary Prieſt, or to the finding 
of a Prieſt as the Statute 8 but was upon Condi- 
tion to find him, ſo that if the Prieſt ſhall not be found, 
* the Eſtate ſhall ceaſe, and the ſaid third Branch of the At 
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Paar IV. ADbAus & LamBerT's Caſe, 
Aoth not ſpeak of any Eſtate conditional, but only where the 
|, Prieſt was to be found for ever; and therefore an Eſtate con- 
| ditional ſhall be out of the Puryiew of the Act: But it was 


anſwer d and reſoly'd, that it was within the ſaid Act, for 
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when the Land is deviſed upon Condition to find a Prieſt, Wo 
without Queſtion this Land is deviſed, To the finding WY 51. 1096 


Pie, &c. as the Statute ſpeaks. And it is a ſtronger Caſe 
where it is deviſed upon Condition, than where it is deviſed. 


to the Intent, or for the finding of a Prieſt, for the Condi- 
tion is more compulſory and penal for the Maintenance of 


Things prohibited by the Law. Nota Reader, there is one 


Proviſo verſus finem actus, by which it is provided, That it 


; ſhall not be lawful for any Perſon by Reaſon of any Reverſion, 


Uſe or Condition to enter, or claim any Land for not finding 


of any Prieſt, or poor Men,Obit, Anniverſary, Light, or Lamp, 


after the ſaid Act to be found or done, By which it appears, 


by the Judgment of the whole Parliament, that Land given 


_ ndition or other Determination and all Eſtates where- 
of there were Reverſions expectant, be they Eſtates Tail, for 
Life, or any other particular Eſtate, were within the Act. 
And this was reſolv'd for the Manner of Conveyance or Af- 


2 


ſurance of Lands to ſuperſtitious Uſes within this Act. 4. It Puke 91,107 


was reſolv'd, that all the Land in this Caſe was given to the 
K. by the ſaid AR, which was the principal Point of the Caſe, 
and of great Conſequence,and that for divers Reaſons ; for the 
better Underſtanding of which, 5 of the firſt Branches of the 
Act are to be conſider d. 1. Are given to the King, All Man- 
ner of Colleges, free Chappels, and Chauntries, Cc. 2. All 
Manors, Lands, Tenements, Cc. belonging to them or any of them. 
3. All Manors,Eands, Tenem' & c. by any mean Aſſurance, Con- 


veyance, &c. given, aſſigned, limited or appointed to the finding 1 Co. 24- bs. 


any Pricft to have Continuance for ever, and wherewith or 
whereby any Pricſt was ſuſtained, maintazned or found, within 
5Tears, &c. 4. And alſo all annual Rents, Profits and Emolu- 
ments at any Time within five Years, &c. imployed, paid or be- 
fowed toward or for the Maintenance or finding of any Sipen- 
dary Priefl for ever. 5. Shall be in the actual and real Poſſeſſion 
— King, Cc. in as large and ample Manner and Form, as 
t fig, Wardens, Maſters, Minifters, Governors, or other In- 
cumbents of them within five Tears, Cc. had occupy or 


enjoyd the ſame, and as tho the Colleges, free Chapels, 5 a 


Gauntries, Stipends, Salaries of Priefts, and the faid Manors 
Lands, &c. were in this Aft pecially particularly, and certainly 


rehearſed, named and expreſs d by 50 Words, & c. And the 


Conſideration of every 0 Da 
os P3 


uſes was requiſite for 
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' the deciding of this Point, for the true Expoſition of one of 
tem ſerves very well for the good Underſtanding of the 


I AA 


others: As to the firſt Clauſe it was-refolv'd, that ſome of 
lawfully found⸗- 


ttme Colleges, Chauntries, &c. which were not 
ed, but were only in Reputation, were given to the King by 


3 * a the ſaid Act, and ſome not, and therefore this Difference was 


Agreed, that where the College, Chauntry, Cc. had ſuch Be- 

ginning which might have made a lawful Foundation, but 
fot Error or Impertection in the penning or proceeding of it, 
was not in Judgment of Law lawfully founded, ſuch College 
or Chauntry is given to the King bythe ſaid Act: But when 


cre hac. 3. there is a College or Chauntry only in vulgar (2) 2 
0 


Roll, Nep. 159. without any Commencement or Countenance of a la 

Nr Foundation, or eredted by ſuch Means which can't make a 
lawful Foundation, there ſuch College or Chauntry is not 

given to the King by this Act. Note Reader, the Rule is 


AH tos b. nod (h) repuia1to eft vulgaris opinio ubt non oft veritas, & v 
5 22 568, = ini duplex ; 75 Opin 5 orta inter graves & 
_  difcretos, & que vultum veritaits habet; & opinto tantum oria 


inter leves & oulgares homines abſque ſpecie veritatis » And ac» 

__-- cordingly to this Diſtinction it has been adjudg'd and reſol- 
„ved by all the Juſtices upon this firſt Branch of this Ad: 
0 And therefore Hill. 6 & 7 E. 6. Dyer 8 1. which was immedi- 

ately after the making of the ſaid Ad, the Caſe was, That 


, The Caſe of Pope Urban at the Requeſt of 1 0 Baron of Greyſt9ck found- 


Greyſtock Col” d 4 College of a Maſter and fix Prieſts reſident at Greyſtocl, 


"© Dy. 81. fre and aſſign d to each of the Prieſts 5 Marks per annum, be- 


rr des their Bed and Chamber, and the Maſter 40 J. per ann 


= Sriles 52. 


De Rep. 108. and it was certified into the Book of Firſt Fruits and Tenths 


ieee d. Rector & Colleg' de Gregſt, and this College was in eſſe within 5 


FPeͤeears before the ſaid Act; and it was reſolv'd by the Fuftices, 
7 that this reputative College was not given to the King by the 


= 1 © GidAtofi E.6. becauſe it wanted a lawful Beginning, and 


the Countenance alſo of a lawful Commencement, for the 


ve Co. s. (4) Pope can't found or incorporate a College within this 


© Gndry's Cas Realm, nor aſſign nor licence others to aflign temporal Living 


to it, bat it ought to be done by the King himſelf, and by 
- pg other, Nomen non ſufficit, f res non fit de jure aut de f. 


MN Ain it is as muchas if one of his own Head had erected a 


: "4 founged a Chauntry without Licence or Authority derived 
cute of the from the King: But Aich. g & 10 Eliz. Dyer (e) 267. where 


"College of Lan- the Caſe was, that King F. 1. anne 12 of his Reign, by his 


ee Letters Patents under che Great Seal, granted to Tho, Beale 
„ then Biſhop of S. Davies and his Succeſſors, the Advowſon 
of g Churches in Wales within his Dioceſs, to hold of the K. 
- «ang his Succeſſors, ſo that the Biſhop and his Succeſſors might 
. oppropriate them, or any of them to their Churches of S. Ds 
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4 | 
of vie. e , or. make and annex Prebends of them 

0 un the ſaid Churches of S. Davies and Aberguelley, as to 

of them ſhould ſeera moſt convenient; and three Years after, 

. "WF the Bilbop by the King's Aſſent (as the Biſhop in-his. Inſtru- | 

y ment affirm'd) of the Chapter of S. Davies, erected and eſta- 

25 bliſh'd a College, or Church Collegiate, & quidguid celebratus 

e- Callegis depoſcit aut horitate ſua ſup plevit in Landwybrevy, being 

ar Lone of the 34 Churches, and ordain'd 13 Cznons fecular g 
t, there, . 2 4 Deacons, and 4 Subdeacons, and made 

30 them Prebends and Prebendaries, and annexed and appropri- 


ated 13 of the ſaid Churches to them, Cc. and reſerv d to 
the Biſhop himſelf and his Succeſſors as Dean, Locum in cho- 
rm, & vocem in Capuulo, and alſo Viſitation and Correction 
Ge, In which the Biſhop did not purſue the Authority "Ml 
Power given him by the ſaid Letters Patents, for by them 
no. Power was given him to found ſuch College; and after- 
ward King E, 85 by his Letters Patents reciting the ſaid Foun- 


+ Aton and Erettion of the ſaid College, and all other the 1 
Premiſſes, with ſome Doubt of the Validity of it, by his 
nid Letters Patents granted and confirm'd to the then Bi- 

l- ſhop of S. Davies and his Succeſſors, all that which his ſaid 

A: predeceſſor had done in the Premiſſes, the Statute of Mort- 

li- mam, or any Statute notwithſtanding ; and notwithſtanding 

at the ſaid College was erected or founded, and the Appropri- 

d- ations. made without the King's Licence; which Grant and 

>, Confirmation being made to the Biſhop and his Succeſſors, 

pe- could not make the faid College (which wanted lawful Ere- 

in fon and Foundation) good in Law; and yet by theſe 

hs Pretences the ſaid College of () Landwybrevy continu'd a ed 

15 College in Reputation till 1 F. 6. And it was reſoly'd by Antes b. | 

es, WT the Juſtices of both Benches, that this College was given to Pyer 386, fg. | 

he the King by the ſaid Act of 1 E. 6. becauſe this College had vec. Gol 5 .— 


the Countenance of the King's Letters Patents, altho they 4e . .. 


11 Co. 13. a. 


for the Cauſes aforeſaid were not of Effect, and the Statute Jenk. Cem. 248% 5 4 
faith, All and Manner of Colleges, Cc. And ſuch reputa- 7 


198 tive College is within the ſaid Act, and Power is given to =_ | | 
by Commiſhioners.by the faid Act to eſtabliſh a Vicar in ever A | ; 
, College which was a Church Parochial, and ſo upon this Dit. 1 

ference concerning Reputations, it was reſolv'd in the Caſe | . = 
ed of. the Dean of Paul's, Lasch. 22 Elia. between Burton and N- | _— 
re ford, b Wray Chief Juſtice, Sir Thomas Gawdy & totam G 9 | 
his rem of King's Bench, which Caſe is for other Pointe 
ale ſhortly touch d in 22 Eliz. Dyer 368. And fo in this —— 
on Caſe at Bar it was reſolv'd, altho the Deviſor calls it .. * 
K. f % _ 


his Chauntry twice in his Will, as, appears before; for he * — - _ 
wills that * Deviſee ſhall find two Tapers burning at = 
bis Anniverſary, and that which remains the Chaplain of — 

his aid Chauntry ſhall have: And afterwards he charges 
the Deviſee to overſee the Government of his ſaid Chaun 
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yet-becauſe it had not any Commencement or Countenance 


ok a Commencement of an Erection or Foundation of x 


Chauntry, theſe Lands were not given to the King by the firſt 
Branch of this Statute. ' Alſo altho in the proper Words of 


che Law a Chauntry may conſiſt of a Prieſt ſinging for Souls 


(whence he is call'd a Chauntry Prieſt) without any Incor; 
ration, as appears by F. N. B. (a) 209. L. and the Regiſter, 
That if a Man gives Lands to a Religious Houſe or other, to 


find a Chaplain ſinging Divine Service, if he ceaſes for two 


-ars, the Lord ſhall have Ceſſavit pro Cantaria, and the 
Writ ihall ſay, Ad inveniendum 1 Canon icum pro anima- 
bus enteceſſorum, &c. divina celebrant. So in the Statute of 


W. (5) 2. c. 2 ſuch finding of a Chauntry Prieſt is called 2 
r 


auntry, for there it is ſaid, Et / forte tenementum fic da- 
tum pro Cantaria, Luminare, &c. and yet it is not any Corpo- 


tration ofa Chauntry : Altho in 40 Af. 26, where a Man de- 


a try, and that. it was commonly call'd Barton Chauntry ; | 


viſed Lands to H. C and his Heirs, to find yearly 12 Marks 


to two Chaplains to pray for Souls, theſe are called Chauntry 


Lands by Knevet Chief Juſtice, 43 (c) A. 27. yet within 
this firſt Branch ſuch Chauntry 3 intended when the 


Chauntry is lawfully incorporated, or at leaſt has the Coun- 


tenance, or Beginning of a ation, and that for divers 
Reaſons as after appears: And ſo it was reſolv'd what Man- 
ner of Chauntries, Colleges, c. were given to the King by 


this AQ, and what not. As to the ſecond Clauſe, it was re- 
 folv'd; 1. That thoſe Words were neceſſary to be added, for 
' - otherwiſe by the Gift of the College, Chauntry, or free Cha- 


pel, nothing would be given to the King, but the Scite of 


the College, or Chauntry, or free Chapel, as is agreed 


7 Eliz. Dyer (d) 233. b. & 29 Af. 53. Secondly, this 2d 
Branch EY A he wine 5 be Incorporation 


in Law, or in Reputation as is aforeſaid, or otherwiſe 


Land, &c. could not belong to them: And when Lands are 


| dee viſed to certain Perſons (as in the Caſe at Bar) to find a 
--- Chaplain, the Land doth not belong to the Chaplain, but to 


the Deviſees, and here the Chaplain has but a Penſion, and 
the Deviſees have the Lands. As to the third Branch, it was 
reſolv'd, that as the ficſt Branch extends only to Colleges and 


_  Chauntries, which are of ſome Manner of Incorporation 


or Foundation as is aforeſaid ; So this third Branch extends 


a ee Lands are given to find a Prieſt without any 
oundation or Incorporation: But it was objected, that in the 


- Caſeat Bar in Reſpect of the Certainty of the Sum appointed 
s the Prieſt that it was out of this third Branch, and within 
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the 4 and 5 Branches; for the third Branch (as was db. 
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jetted) extends only when the Land is given limited or ap- 
pointed to the finding of a Prieſt to have Continuance for 
ever * But in the Caſe at Bar nothing is limited or appoint- 
ed to the Prieſt, but a certain Stipend of 6 J. 1 1 4 d. pro 
ufentatrone ſus: And therefore it was faid, Lands of 


the Value of 20 I. per ann. are given to find a Prieſt, and 


that the Prieſt out of the Iſſues and Profits of the Land 
ſhall have 10 I. for his Suſtentation, it was ſaid this Caſe 


| was out of this third Branch, and within, the expreſs lets 


ter of the fourth Branch, for here is the yearly Sum of 101. 


which is a yearly Profit within five Years imployed for the 
Maintenance and finding of a ſtipendiary Prieſt for ever; 


and in the Caſe at Bar he is but a ſtipendiary Prieſt be- 


* uſe his Stipend was certain. But if Lands of the Value of 


201, per ann. are given to find a Prieſt without any Limi- 
tation in certain, and the Feoffees imploy 10 l. in certain 
upon him, yer it was there agreed, that all the Land was 
given to the King, becauſe the Gift was directly within the 
third Branch, and not within the fourth for the Incer- 


tuinty. It was likewiſe ob jected, that the fifth Clauſe doth 


greatly enforce this Caſe, for thereby it appears, that all 

that which the Prieſt had, the King ſhall have; In as large 4 
and ample Manner and Form as the Prieft at any Time | 
within five Tears, ec. had occupied and enjoyed the ſame : And 

in this Caſe the Prieſt within the five Ys nor any time 

before had not by the Limitation aforeſaid, nor could have 

above the Sum of 61. 13s. 4d. and to prove their Pre- $55 
tence the Caſe of the Dean of Paul's, 22 Eliz. fo. 368. wass 
cited, where the Caſe was, That the Executors of A. B. accor- Antea 106, h 


ding to the Will of their Teſtator, anno 6. E. 2, aſſigned 2%; * e ? 


$83. b. 11 Co. 


and conveyed Lands and Tenements to the Value of 14 1. a. Dyer 36. / 


fer ann, to the Dean and Chapter of 2 to find a com- fl. . A Ken 
i 


petent Suſtentation yearly of 10 Marks Ster 
and his Clark to ſing Maſs 2 for the 
and all Chriſtian Souls in the Church of S. Paul; and the 
hid Dean and Chapter ought to find Bread, Wine, Can- 
dles, and all other Ornaments for Divine Service; and all 
the other Profits of the Premiſes by the Executors were af- 
Igned to be employed for the yearly Obit for the ſaid Te- 
ator in the ſaid Church; The Prieſt was maintained with- 
in the five Years, and had 61. 13s. 4d. per ann but the 
Obit was not kept within the 5 Years. And it was reſolv'd- 

N the Juſtices of both Benches, and the Barons of the Exche- 

quer, that the Queen ſhould not have more than the 6 I. 

138. 4d. and that for two Reaſons. 1. Becauſe the Land 

ms not belonging to any 2 but appertained to 

the Dean and Chapter of Paul's: Alſo the Words of the _ 
atute are, That the King ſhall have the Land or Rent 
L e amplis modo & forms, as the Prieft himſelf had. 


"i for a Prieſt Golach, . 
Teſtator's Soul I. Amd 
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157, Kc. 


loor 131, 264 
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and the Prieſt had not the Land; and theſe in Effect are 
© the Words of the Book. The ſecond Objection was, that 
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BY a ze in this Caſe there was a good Uſe, ſ. (Ca 4 d. by the 


F. 26. 10 Co. : 
rn. Week to fix poor Men apiece, which is good and chari. 
l i 3 2-Rol. 787, 788. table; and altho' it be added, Ad prone — anima Jus, 
C aliorum in teflamento præd nominat in Angulis diebus, yet 
"= fer as much as that is not prohibited by any Branch of the 
3 - faid Ac, it is but Surpluſage, and is no Impediment to the 
1 '* good Uſe: For if it ſhall be prohibited by any Clauſe of 
=” the ſaid AR, it ſhall be by the Branch concerning Obits, | 
3 J. To the finling of any Anniver ſary, Obit, or other like | 
"*%h - Thang, Intent, or Farpoſe, And it may be ſaid, That this 
x praying fon Souls by. theſe poor Men, is another Jie Intent 
3 ge — A But the Concluſion of the Sentence is, In «ny Wi 
+ Church or Chappe! to have Continuence for ever: So that the Wi; 
1 Intent of the Act was to prohibit all ſuperſtitious Uſes, ö 
13 which were publick in Churches for the general Prejudice Wi 
= © , which might accrue by them; for Malum quo communius co Wi 
Wl: 72 and not to prohibit private Prayers in their Cham- 1 
—_— rs, or other private Places, which could not tend to ſo Wh 
__: - dangerous an Example. Then the Caſe is no other but in 
. that Land of the Value of 20 J. per ann is given to the in- 
| - tents following, /. to find a Prieſt to pray for Souls, and 0 
A that he ſhall have 10 J. of the Profits of the Land, and 6 Wh 
3 poor Men 4 d. apiece a Week for ever, in this Caſe, this WA 
. good Uſe (as it was ſtrongly -urged) ſhall ſave the Land, Wh 
$ and the King ſhall have but that which was limited to the z. 
WE Prieſt, ſ. 101. for it was not the Intent of the Act to take i641 
5 away the good Uſe, but the Land ſhould remain with the wp 
| - » Feoffees to perform it, and ſo much as was limited to the Wiſe, 
ſuperſtitious Uſe ſhould be given to the King; and to prove e 
| this divers Caſes were cited. Firſt, a Caſe in the King's With: 
N Bench, anno 21 Eliz. inter () Hewet & Wotton for Lands de 
1 in Exeter, where the Caſe was, That Gervaſe Luiſſant en- Wiki 
4 114 b,- feoffed divers of the ſaid Lands, and willed that they thould e 
op in 
* Ref 
; f * thei 
Be - \ nd 
1% ſolu! 
a | 2 
=  -. to the King by the ſaid AQ, but only the Stipend which 
©) Duke 2. ſe was adjudged in the ſams 
re. Court, Trin. 30 Eli. but it began Peſche 28 Elia. Rot. 431. 
nein Treſpaſs between John (c) Chibnal Pl. and W. Miton and 
dab. x5, Ov. Mata Defts. for an Houſe in Hleaiſf. called, The ae 
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le Hip; upon Not guilty pleaded, . and upon a ſpecial 
—— the Caſe was ſuch; Bennet Holes 6 11 6. 
his Will in Writing deviſed to the Maſter and Brethren - 
the Guild of Drapers of London 35, 44. yearly, to be im- 
ployed for the Relief of the poor Brethren and Siſters of 
the ſame Guild, and deviſed the ſaid Houſe to the Parſon 
ind Churchwardens of S. Chrifopher's Parith and their Suc- / 
cefſors, Ad inde * annuaiim free reddit 3 5s. 4d. fer 
1 ſeptrius conceſſ, & quad i de exitibus inde ſolvant annuat 
qualjbet ef uni Capell in Eccleſ. S. Chriflopherz Mai ſ- 
n celebrand imperpet pro anima mea 3 d. Et quod ſolvant 
qualibet ſeptimana tribus * eJu ſlew farochie 6 d. ad 
wandum pro anima mea; Et quod celebrari faciant annuat 
mo? Anniverſar difiribuend' 13 5. 4 d. in forma ſequenti, viz. 
wiibet CapelF intereſſenti illo anntverſario 4d. & quod 12 d. 
inde annuat ſolvant cuftodibus oper is Ecclefie ad uſum fabrice 
argorts | Ecclefe, & 12 d. ad ſuſtentationem fraternitatis F. 
(riffopheri, refduum 13 5. 4 d. expendatw in pane & polu 
inter Capel & alios pauperes eo die anniverſarii ad exoran- 
um pro anima mea; Ac quod Gardiani habeant de exittbus 
nde'6 4. & 3 laboribus ſuzs : Nefduum de exitabus re- 
ſrvetur in pixide ad ſuftentation' & reparationem diclorum te- 
wmentorum & (cum opus fuerit) ad novam edificationem co- 
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id”; And all theſe were imployed within the five Years. poſtea r14.b. 
And it was adjudged in that Caſe the King ſhould not have Oro. El. 79 
the Land, and the Reaſon (as was ſaid) was becauſe the r 3% 31 


7 4d. to the Poor of the Guild of Drapers, and alſo the 
$4.to the other 3 Poor of the Pariſh (altho? the 3 Poor were 
pointed to pray for Souls out of the Church, Cc.) were 
od Uſes, and therefore the finding of a Prieſt gave not 
the Land to the King. But yet it was reſolv'd and adjudg d 
that this Caſe at Bar was within the ſaid third Branch of 
de AQ, and that the Land was given to the King by the 
Rid AQ, And for the better and more perſpicuous Know- 
edge and Underſtanding of the Reſolution of the Juſtices 

i this Caſe, I am oblig'd to avoid great Prolixity and 
latricacy, to reduce all their Reaſons and Cauſes of their 
Reſolutions to theſe fix Differences, all which neceſſarily 
concern the Caſe at Bar, as well for the. Confirmation of 
their Reſolutions, as for the Confutation of all ObjeQions, | 
d alſo for the true Underſtanding of all the former Re- 


Nlutions and Judgments, amongſt all which by theſe Dif- 

ſerences excellent and perfect Unity and Agreem. appear. Ihe 

EDI. was; If a Man gives Lands of the yearly Value of 20 J. The. 1 piverficy 

others, to the Intent to find a Prieſt to pray for Souls, and Duke 105. Cre. 

tar the Prieft ſhall have of the Iſſues and Profits of the Lands Cr. 55> 45%. 

9 for his Salary, without any ocher Limitation, thatin 7 5 
N 8. 
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Caſe. 30. 
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a „ Ct 
„„ Apaus c LauBERT' f Coſt Pixx I. 
tat Caſe all the Land is given to the King; But if t 
A Land is given upon Condition, or 8 that 9 
FTFeoffees ſhall pay of the Iſſues and Profits of the Lands 107: 
bk f to a Prieſt to pray: for Souls without any other Limitation, 
 —- + ., that the King ſhall not have the Land, but only the Rent 
1 _ of 10 l. out ot the Land; And the Reaſon of this Difference 
ES. is, becauſe the firſt Caſe is within the third Branch of this 
* Ad, for the Land it felf was given to find a Prieſt, accor- 
ding to the Letter of the Ac, and in as much as he was 
maintained with 10 L. of the Ifſues and Profits of the Lan 
BY it was within the Words ſubſequent of the ſaid 3 Branch, |, 
eke 107. 2 Rol. wherewith, or whereby any Frieſ was maintained. For by the 
* * lep. ges 39% Land and the Profits of it he was maintained, and no Uſe 


1 ſhall be intended but that which the Donor expreſſes, and 
n the Maintenance or Augmentation of it, and for as much 
—_— as the Land was given to find a Prieſt, alth& he limits in 
* cCeeertain how much the Prieſt ſhall have for his Salary and 
_- 5 Living, yet to the finding of a Prieſt to pray for Souls other 
2 Things are neceſſary which are imployed in ſuch Gift, . 
_—_ Garments, Books, Wine, Bread, Oc. And the penning « 
E .  * -- theſe Branches concerning finding of Prieſts, differs muc| 
1 from the penning of the other Clauſes concerning Obit 
for there the Words of the firſt Clauſe are, Given, aſſigned 
or appointed, to go or be jmployed wholly 10 the finding « 
Maintenance of any Anniver ſary, &c. the 2 Clauſe i; 
And where but Part of the Iſſues or Revenues of any Man 
Lands, &c. But no ſuch Diſtinction is expreſſed within the 
Branches concerning Prieſts, And the Reaſon of the ſecond 
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Part of the Difference, ſ. When the Feoffees are appointei 
= - to pay ont of the Land a certain Sum to a Prieſt, &c. and 
r becauſe the Land it ſelf is not given upon Condition, - or 
3 to the Intent to find a Prieſt; But the Feoffees are limited 
= -. or appointed to pay to the Prieſt 10 J. and therefore the! 


can't have more than was given to the finding of the Prieſt 
and that was 10 J. as the Prieſt's Stipend, and not the Land 
which was not given for the Maintenance, or finding of the 
Prieſt; and therefore the King ſhall have the 10 l. only b 
Force of the ſaid fourth Branch of this Act; for that is u 
_ "FF Nature of à yearly Rent, Profit, or Emolument ; and there 
„Antes 166. b. With agrees t F wnury in the ſaid Caſe of the Dean 
The'z Diverſity: of Payu/s. The ſecond Difference was, If Land of the ye 
18 3 4268. ly Value of 20 J. per ann be given upon Condition, or tt 
Pl. . Leon» the Purpoſes following, ſ. to — Prieſt to pray for Soul 
563%. and that the Prieſt ſhall have for his Salary 10 . and tt 
©, 20 Co.-33-b. diſtribute between twenty of the poor Men and Womeonn 


k. Cent. 245. x" 
$30 364. other 10 J. yearly for ever for their Suſtentation, in tid 
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8 18 N mY act f ; 
Aar W. Apans & LanBrxT's Caſe, 111 
Caſe the King ſhall have but the 10 l. limited to the Prieſ - © 5 
ind not the Land: But if the ſame Land had been given 
» find a Prieſt, and for the Maintenance of 20 poor Men, 
in that Caſe the King ſhall have all the Land, altho' in the 
Employment the Prieſt had 10 J. and the Poor the other 
ol. And the Reaſon and Cauſe of this Difference is be- Hob. 124. Dake | 
auſe in the firſt Caſe there was a good Uſe ſeparate and Moor 265. 
diſtin from the ſuperſtitious Uſe ; and therefore, God for- 206, 207. Gro. © 
lid that the ill Uſe thall ſwallow up the good Uſe, and a . 24% © 
1 zertain Sum was appointed to the Prieſt, which Sum the 3 
„as ſhall have as a Rent by Force of the ſaid fourth 
the anch; And in ſuch Caſe if the Land ſhou'd be given to 
Uſe be King, the good Uſe wou'd be taken away, which was | = 
mal ver the Intent of the Act; for the Intent of the Ma- Co, IN. z & 
uch ers was, as appears by the Preamble, to advance and con- 1 Ca. 2 bB 8 
in anne good and charitable Uſes, as Grammar Schools, Aug- _— 
au ventation of the Univerſities, and Proviſion for poor Men, . = 
uw is expreſſed in the Preamble. And there is another — - = 
Cauſe concerning the Continuance of ſuch charitable Uſes | ix 
in the Body of the Act, by which Power is given to cer- _ 
uin Commiſſioners, To aſſign in every Place wherein any _— 
Guild; Freternity, Prieft, or Incumbent of any Chauntry, by - = 
ie Foundation, Ordinance, or firſt Inflitution thereof, ſhou'd * VE 
by to have lep: 4 Grammar School, or a Preacher, &c. And * 458 
0 to enquire, What Money, Profit, or Benefit any poor Fer- > 2 
ſon by virtue of any Conveyance, &c. bad or engoyed within N 
ive Tears, Cc. out of any College, free Gappel, or Chaun- 
and other the Fremiſſes given, limited or appointed to the 
lag by this At; and — bag to make Aſſignments to 
the Poor, which Clauſe is to be intended only when the 
Proviſion for the Poor is derived out of a ſuperſtitious 
Thing, or to be performed by the Perſon who was to do 
the Superſtition, as out of a College, or Chauntry, or free 8 
Chappel, or when all the Land was given to find a Prieſt, | 
ind that the Prieſt ſhould find a Grammar School, or 
Fracher, or ſhould pay ſo much to poor Men: And in ſuch 
Caſe it was neceſſary to make ſuch Proviſion ; for the Col- 
eges, Chauntries, free Bas and Prieſts praying for 
uls, who ſhould make iſtribution to the Poor, &. 
were diſſolved, and their Poſſeſſions given to the King by 
this AR, and therefore it was very well and neceſſary to 
add the faid Clauſe for Continuance of the ſaid charitable 
Uſes, But that it doth not extend to, when Lands are given 5 
© divers Feoffees upon Condition, or to the Purpoſes fola © 
dwing, ſ. to find a Prieſt, and of the Iſſues of the Land 
to pay him a certain Stipend, and out of the Reſidue of the 
an, that the Feoffees ſhall find a grams School, or ſuſtain 

| poor 
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= + + ADAMS'S- LAMBERT Ct. PIA r IV. 
n * Men, for theſe are not derived out of the ſuperſtitious 
A ſe, nor to be diſtributed by the ſuperſtitious Perſons, but 
Dy the Feoffees, Cc. who remain Perſons able to diſtribute, 
4 WY and continue the good Uſes, which are diſtind from the 
= - ſuperſtitious Uſes ; And the Reaſon of the ſecond Part of 
the laſt Difference is becauſe nothing is limited to the ſu- 

rſtitious Uſe in certain by the Donor, or Deviſor him- 
x elf, ſo thar if the I not have the Land, the K. 
__R—_ wou'd have nothing, but the ſuperſtitious Uſe wou'd re. 
= 98 55 main, and the Intention of the Act (as hath been ſaid, and 

o it ought to be expounded,) was to take away all ſuch 
—_—. Superſtition; for the King can't have any Rent in ſuch 
= Qaſe, for every Rent ought to be a certain Sum; And al- 

> -_ , tho' in ſuch Caſe the Feoffees have always imployed a 
8, | certain Sum, yet they have not Power to make Alteration 

ok the Subſtance of the Gift, but the Intent of the Donor 

me z Direrſiry, ſhall and. A 3 Difference was taken, when the Prieſt has 
ou. Car. 248. a certain Salary, (and yet to the finding of him other 
3 Things, as Books, Bread, Wine, Veſtiments, Cc. as has 
3 been faid are facile implied and requiſite which are incer- 
” tain) and beſide that a good Uſe is limited, there the K. 
„Hob. 1 hall not have all by Reaſon of the implied Incertainty; 
dor a But if Land is given to any expreſs ſuperſtitious Uſe pro- 


Yo C)Cro-EL . 


' hHibited by the Act, without Limitation of any Certainty 
for the finding of it, there all is given to the King by the 

faid Act; the Reaſon of the firſt Rranch of this Difference 

is, that a good Uſe expreſſed ſhall be preferred before any 

+ Thing implied, and incident to a ſuperſtitious Uſe. 2. The 
finding of Books, Veſtiments, Wine and Bread, are not of 
themſelves ſuperſtitious, therefore the Makers of the A& 

did not intend to reſpe& them, as appears by divers Reſo- 

=, lutions and Judgments hereafter cited, but when the expreſ- 
5 fed Intent was not only to find a Prieſt, but alſo a good 
© Uſe, there the King ſhall have only that which the Prieſt 
himſelf had, or which he was intended to have; The other 


Part of this lat Difference is — and * — Lo 
xplanation ot t rmer 


= The4Direrlity. The 4 Difference, or potias an 

”  . . Differences, was taken between a ſole Prieſt to pray for 

Souls within the third Branch, and a ſtipendiary Prieſt 

within the fourth Branch; for when Lands are given to 

one or divers Feoffees to find one ſingle Prieſt with the 

' Ifſues and Profits thereof, with a certain Limitation of 

ſiome Sum for his Suſtenance, there if no good Uſe is limi- 

> Fa ted (as hath been aid) all the Land is given to the K. 

| for the Reaſons aforeſaid : But when a certain Sum is limi. 

ted to the Prieſt for his Stipend, and beſide that'a good 

Uſe is expreſſed, it amounts to as mich as if the Land 

had been given that the Feoffees ſhould pay-a certain Sum 
of Money to a Prieſt, in which Caſe he is a ftipenda 

Dcieſt within the fourth Branch of the Act, and in ſuch Cate 
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v. MEANT: IV. : Adams & LamBerT's Caſe, 
e King ſhall have bat a Rent. The 5 Difference was t 
ken, When a certain Sum. is limited to a Prieft, and divers 
other Uſes are alſo limited, which of themſelves are not pro- , 
©, WO hibited, yet if they depend upon the ſuperſtitious Uſe, allis 
ne eiven to the King. As if a Man gives Land of the Value The 5 Diverſuꝶc 
of K 20 l. and that the Feoffees of the Profits of the Land Latch. 38+ 
u- I ſhall pay to a Prieſt 10 J. and the Reſidue for Veſtiments, IS 
* IF Books, Bread, Wine, Cc. for the Celebration of Maſs, &c. 9 
K. or to one or divers to viſit, and ſee that the Service be 
© done, or for the Reparation of the Chappel in which the 
Grvice is to be done, or for the repairing of the Tene- 
ments, or to poor People to be preſent at it, or ſome ſuch 
ch like Intents or Purpoſes which depend upon the ſuperſti- 
tious Uſe, or for an Ornament or Continuance of it, 
there all is given to the King, but when the other Uſes 
me are not depending upon it, bur extend to diſtin& and fe- Ch 
or parate good Uſes, there the good Uſes ſhall ſave the Land. | 
L if Land to the Value of 20 J. is given to pay a Prieſt Cr. El- 438 Cv 
TW 10 Marks to fing for Souls in ſach a Church, and the R.. 
Laue of the Profits to repair the Church, altho' that by a 
K ſcans concerns the Continuance of the ſaid ſuperſtitious 
Uſe, for as much as it is to be celebrated in the ſame 
Church; or in ſuch Caſe if the Reſidue of the Profits were | 
limited for the finding of the Ornaments of the Church, 7 
Nu altho* they are by a Means Ornaments alſo for the Celebra- cn car. 248, | 
on of the faid ſuperſtitious Uſe, yet in both theſe Caſes, 36. 
G in as much as the Reparation of the Church, or the find- 
_ ing of the Qrnaments does not depend upon the ſuper- 
of Wi fitious Uſe, nor immediately concerns the ſuperſtitious Uſe, 
ao {Win fuch Caſe the Land is not given to the King: So in the 
ame Caſe, if Part of the Profits are limited for the Re- 


ar" pairs of the Church, or to find the Ornaments of the Church, «AY 
_ and the Reſidue of the Profits are limited for the Repara- _ 
jet bon of the Houſes ſo given, the King ſhall not have the "Mi 


ner BY Land; for Reparation of Houſes of themſelves is not an 
re; e prohibited, and therefore being joined with a good ; 
Uſe ſhall fave. the Land, and yet by a Means both concern "+, 
the Continuance of the ſuperſtitious Uſe : But the Statute & 
iel to be intended of immediate Uſes, and not only to ſup-2 
pres. ſuperſtitious Uſes ; but alſo to continue good Uſes, -+ IM 
the erding to the Intent of the Makers of the Act. The 6 The cer] 8 
« of Difference was obſerved, When all the Uſes are ſuperſti- p 
tious, and when not; for when all the Uſes are ſuperſti- 
Kg, there in what Certainty or Manner ſoever they are 
limited, and of what Value ſoever the Land is, yet all the h . 
Land is given to the King. As if Land of the Value | * 
twenty Pounds per annum is given to the Intent, 
Wat ten Pounds out of the Iſſues and Profits _ 
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and 5. to find Lamps and Lights before ſuch Images in 
ſuch a Church: In this Caſe it was objected, That the K. 


mall have but ſeveral Rents, for the Prieſt was but a ſtipen- 


diary Prieſt, and the Land was not given to find him: Alſo 


the Clauſe concerning Obits, Cc. gives to the King but x 
Rent, when but Part of the Profits are limited and appoint» 


ed toit; and therefore by none of the ſaid ſeveral Branches 


by itſelf the K. ſhall have the Land but only ſeveral Rents: 


But it was reſolv'd that in ſuch e all the Land by the 


- "all che Land to the 


tme principal Caſe hall not have more 
becauſe the fifth Branch, which is the Concluſion of all the 


Words are referred, redlendo fngula fingults, to the Vs 


Equity and true Conſtruction upon all the ſaid Act ſhall be 
given the King ; for inaſmuch as all the Profits are limited 
ro ſuperſtitious: Uſes, it was the Intent of the Act to give 

King by a reaſonable Conſtruction upon 
the Coherence and Intention of all the Parts of the Ag: 


And as to the Objection which was made, That the King in 
than the Prieſt had, 


four Branches precedent has ſuch Words, In 4 large and am. 
ple Manner and Form, as the Priefls, Wardens, rag f 60. 
vernors, Rulers, or other Incumbents of them within ſive Tears, 
Ge. had occupied or enjoyed: It was reſolv'd, that theſe 
Words do not abridge that which before was by any of the pre- 


ceedent Clauſes given to the K. 2. That theſe Words can't be 
+ - ferred to the third Clauſe, ſ. When Land was given to one 


or divers Perſons to find with the Ifſues and Profits a ſole 
Prieft, for there the Prieſt had not the Land; and therefore 


if the ſaid Clauſe was reſtrictive, and if the King ſhould not 


have more than the Prieſt, had, the King would have no- 


- thing, for the Prieſt had nothing, and yer every one agrees, 


that the King in ſuch Caſe ſhall have the Land. But theſe 


ourth 


4 Branches, for by the firſt two the Land, and by the 


A2 Rent is given to the King ; and therefore the ſaid Words 
may well be referred to them, and can't. be referr'd to the 


ſaid fourth Branch, for the King can't have the Land, in 4 
ample and large Manner as the Prieft had it, when in Truth 


the Prieft had nothing in the Land, but the Feoffees were 
| ſeiſed thereof; or the ſaid Words refer only to the fourth 


Branch concerning Stipendiary Prieſts, as Pham Chief Juſtice 


held: And the Caſe at Bar was within all theſe Differences; 


for 1. The Land was deviſed upon Condition to find a Prieſ. 


2 Tn this Caſe one of the ſuperſtitious Uſes was incertain, 


for, for the finding of Lamps and Lights no certain Sum 
was limited ; and if all the Land had been given to this in- 
certain Uſe, the King ſhould have had all the Land. g. 


Here was not any good Uſe, for altho the Maintenance 


and Suſtentation of - Men was good, yet Maintenance of 
them to pray for Souls was ſuperſtitious, and prohibited by . 
n IX 213 al 
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pp a, Ar Caſes Parr IV. 
tall be paid to a Prieſt 5 J. for the Maintenance of the Obie, 
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die e And.altho" theſe Prayers are not appointed to be 
ien Church, Chapel, Gr. orother publick Oratory, g 

1" Wcic was refoly'd, that it was prohibited by the faid AR, «Co. 24 b 

K WE (as ſome held) direatly wichin the Words of che Clauſe. 3 
Fa cacerning Obits, ſ. Anniverſary or Obit, or other like Thing, f 8 

it 128 Negele or $493 Liebt or Lamp in any Church © * 
th, [hope c 30 " theſe ords Inany Church or Gapel, are re- 1 2 —— _— 
hes d only e Lagbus or Lamps, and not to thoſe preced. Words | 


uber like Thing, Intent, or Purpoſe. And ing for Souls, 

ya like Intent or Purpoſe to a. eee e for all 

as to pray for Souls, or as others held by the Equity of the % ... * - i 
u Ac which intended to extirpate all praying for Souls: ; Rolls Rep 2 
nd it ſeem d to ſome that the Caſe is ſtronger, becauſe the e 
ncipal ſuperſtitious Uſe is to be done in the Church. . -  _— ——— 


87 Tpeſe Prayers for Souls by the poor Men are in a Man- _ 
in Wor dependant upon the other ſuperſtitious Uſes, and of one _ 


nd me Kind, and Nature with them. 5, In this Caſe _— 


* i the” Uſes were ſuperſtitious, and therefore all the Inßdgdgſgd 
. $ven to the King: And by theſe Differences you may 0 
Gi. ch been ſaid) better underſtand the Judgments and Re- e 


tions which have been before theſe Times had upon the 
Neal. Branches of this Act, and every one of them well 

Mas with the other, and no Contratiety amongſt t gen 
Mall theſe Differences are well proved and approved by ww 
Amer Reſolutions, Decrees, and Judgments ; and therefore "& 
mill make a ſummary Report of the former Reſolutions, - ks 
hecrees, 85 ments which were cited and vonch'd im „ 
lis Caſe, a of the Reſolutions : ON 
Ar Bartholomew Read by his Will in writing deviſed his Sir Parthote: | 
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in London to the Company of Goldſmiths, to the In- Moor 654. 
\oſs chat they with the Iſſues and v7 thould repair the _—_— 

nente, and ſhould pay all Rents iſſuing thereout, and . 
* Wa keep an Obit, and ſhould: ſpend at it yearly. 3z:2W-̃k̃ - 3 
ds and find rpervall a Prieſt to ling Maſs for his Soul, : _ . = 
the could alſo keep a Grammar-Schqol, and chiefly for the | - 
ind co receive 10 “. yearly for his Salary, and the faid  ' © 
* ements were then of greater Value, ſ. of 50/. per ann. >: 


Wn the fai& ſuperſtitious Uſes. And it was reſolv'd by 


— Me) and Anderſon Chief Juſtices, upon Conference with FS = | 
12 WW Roger Manwoed Chief Baron, and Periam Juſtice, that .- * © 
ee Tenements were given to the King by the ſaid Act, _ = 
1 Iraltho” there was 2 good and charitable. Uſe, ſ to finda + ©, 
Gy Amar School chiefly for the Relief of the Poor, yet be- >"  _— 
— e it was mix'd with a ſuperſtitious Uſe, and nothing inn 1 
2 man was limited to the good Uſe, in ſuch Caſe the in- _ 


ain Mixture of the bad Uſe with the good. Uſe ' infects. 


* oed Uſe, as 2 little Poiſon mixt with a great Quantity F 
we oat 83 | : of" 
[the ; 


# as 2 |, PRC, 4 
** + AS = b 
* . 


. a rn "FP 
4 - E . 


. 
b - 


5 


r= 
4 


R © 4 AS 5 %. > 25 OE > 
FOO Ab ˙² 
eee ere Truth mirt with Cavin(Covinis foill an Hoh 
ttt it makes the whole unſavoury, and turns the Goodnef 
ee the one into rhe Radneſs of che othet, us it is ſaid 1 
wor r., Secondly, the good Uſe is deriy'd ot of thy 
= . | , ſuperſtitious Uſe, and k be petform'd by the Prieſt, for 
= - > rheſe Reaſons the good Uſe in this Caſe (hall not fave tht 
and. .Alſogitho'now upon the Matter it is 86 if rhe $66; 
—_ Uſe had been omitted, and that a certain Sum was limits 
: | r every of the Uſes, yet when all the certain Uſes were fi 
ſtirious, all the Land ſhall be given to the King, Ane 
Tue? ther Caſe was reſolv'd by them, that Sir John Tue ſeiſed e 
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* certain Honſes in London by his Will in writing deviſe 
them to the Company of Dyers to repair the Houſes, ai 
to ſind a fecular Prieſt for ever to pray for Souls in the Chutd 
of S. Michael in Ornbill, paying to him a competent Livin 


| FM = not leſs than 8 Marks per ann. and the Houſes wer 
5 of greater Value; and yer becauſe it was incerti whiz 
—= Saum the Prieſt ſhould have, and if the Sum had bee 


_ .. certain, yet becauſe the Land was given to find a Priefi 
| John Atlen'sCaſe and no good Uſe was limited, the King ſhall have all th 
ponder Land by che ſaid third Branch of the ſaid AR. 

= Another Caſe reſolv'd by them was, that John Allen by 
= Will in writing deviſed Houſes in Eafſebeap to the Conipan 


Wc. of Goldſmiths in London to find an Obit for ever, which Hot 
= ſes then were and ſo continu'd of the Value of 33 . 134 
= | Pier ann. and 23 f. 4 d. were only employ'd to the faid ſup 


= + tious Uſe, And jt was re:ſolv'd, that the King ſhould ha 
E KaAll the Land, for the Deviſees by their certain Imployme 
* A eg cant ſave the Land when the Gift itſelf is incertain, n 
| 1 any Diſpoſition in certain by the Deviſees can alter the N 
= ture and Subſtance of the Gift, nor the Operation of the St 
| tute upon it. * 
| pele's cafe. Another Caſe was alſo reſoy'd by them; One Pele dev 
Pate, ſeq by his Will in Writing certain Houſes in Londos to tl 
Clothwor ers of London, to the Intent that they for ever ſhou 
pay to ſuch Prieſt who ſhould pray for his Soul in the Pari 
_"* | Church of Chilham 9 l. 65.84. for bis Salaty ; the Ki 
 - ſhall not have the Houſes, for they were not given to find 
— Prieft, but to pay to a Prieft a certain 8du m. 
Walpeol's Cafe, One pool in 215 3, by his Will in writing, deviſed 
rh the r of Goldſmiths in London, certain Houfes 
* Laden of the Value of 30 1, per ann. to the Inxent, that th 
with the Iſſues and Profits thereof ſhould find two Pri 
"8 paying to each of them 6 33 f. 44. for his Salary; d 
<= was refolv'd W ſaid Juſtices, that the Queen ſhould h 
the Houſes, for jr was Within the third Branch of we 
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Arms Langer: Goſs i 
te Land was given to find two Prieſts, .. 
wih er wherchy. they were maintain d, Cc. and raf e 
uch as no good Uſe was limited, and all the Uſe expreſs d e 
an for theſe Reaſons it was reſolv'd, that the 
Houſes were given to the King, and yet the Salaries of the + 
Veit were certain. | ot FFC 
Anno 4 H. 8. Willam by his Will in writing deviſed cateys c. 
ain Houſes in London of the Value of 40 Marks per ann. 4 Mg | 
p the Company of Drapers, to the Intent to repair them 7 
bffciently for ever, and of the Iſſues and Profits of them to 
maintain a Chaplain in the Church of S. M Woolnangh, to ſing 
ug every Day for the Souls of Rich. Shore and his Wite, and - 
to have for his Salary 6/, 135. 4 d. and to find an Obit in 

the ſame Church for the Soul of the ſaid Richard Shore | 
bending upon it 20 5. in Form following, ſ. the Wardens of 

the faid Company ſhall have Part, and the Beadle Part and © 
Part to — * upon Bread, Beer, and other Neceſſaries at 

Dropers Hall amongſt the Brerhren there, and the Reſidue 

© be diſtributed amongſt the Poor dwelling within the Pre- 
tint of their Hall to pray for Souls, and altho the Salary 
of the Prieſt was certain, and the Expences of the Obit were 
ertain, and the Prayers for the Souls were to be made in 
Irapers Hall, and not in any Chürch or Chapel, and the 
Diſtribution of Bread and Beer amongſt the Poor is of itſelf a 
pod and 3 wt yet foraſmuch as all on = were 

itious or depending thereupon, it was refoly'd, that - 

Ce were given * Kin . ſaid AQ, 5 ä 

Anno 5 E. 4. e by his Will in writing deviſed his Gregory's Cafe. 
Houſes in London of the Value of four Marks per annum to 
the Company of Sinners, to the Intent with the Profits 
Whereof to find an Obit for ever in the Church of S. Anthony 
ending at it 65. 84. and to diſtribute amongſt the Poor 1 
the faid Pariſh to pray for one Soul 6. 84. and with the > 
LRefidue of the Profits to maintain the Reparations, and with 9 
the Overplus to new build them when Need ſhould be; 
and'altho” the Sum for the ſaid ſuperſtitious Uſes (whereof 
one was to be done out of the Church or Chapel) were cer- 
tun, and the Reparation and new building of the Hauſes 
themſelves were good, becauſe they concern'd the Habita- 
lon ot Men; yet foraſmuch as theſe Uſes were for the Con- 
linuance of the ſuperſtitious Uſes, & quodammade depend- 
ing thereupon, for this Reaſon it was refolvy'd, that the 
Hlouſes were given to the King by the ſaid Act; Several other 
Reſolutions bf the ſaid Juſtices were cited, but foraſmuch 
© they all tend to the Effect of thoſe which have been ci- 
ted before, to-avoid Prolixity I have omitted them. Note —— 
Reader, the Branch of the ſaid At next following the laſt . - 1 
"Clauſe of Obits, concerning 0 Employment of the 9 3573 
2 "i 
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'"- ©. Abans & LampenT's Caſe, Part l 

8 of Money, or Profit of any Lands, by any Corporation 
Guild, Fraternity, Company, or Fellowihi of kV 
or Craft, for the Maintenance of a Prieſt, Obit, Cc. wa 
dior Explanationof the aid fourth Branch, to ouſt a Scrugle 
© which ſome might conceive, Whether à Body incorporate 
i might ſtand ſeiſed to ſuch Intents, and upon ſuch Truſts as js 
aforeſaid; But it appears by all the ſaid Reſolutions, as well 
Bodies Politick and Corporate as private Perſons are withi 
the former Branches of the ſaid AR, for the Letter of the Ad 
2 is general and includes all as in this very Caſe it was reſoly d 
| 8 No to proceed to Decrees; In 5 E. 6. as it appears in libr, 
3 Deere” in officio Nememer Dom Regis, In the Exchequer di 
(„) Moor 649, vers Decrees were made upon the Will of (a) Comberton in 
23. . 4. f Comer ( in 10 H. 6. of William Rus Ce) in 1 
* 6. of one Penne in 5 H. 6. and of divers others in th 
IX Court of Augmentation; but becauſe they are agreeable td 
the ſaid Reſolutions and Differences before taken as I con- 
ceive, altho' they are not fully there written, I will omit 
them and proceed to Judgments given in the Queen's Courts 
. upon Argument and great Conſideration judicially. And as 
( duke . to the Caſes of Hewei & (d) Wotton, & Chibnal (e) & Witton, 
Feb. they were-affirm'd to be good Law, and that there were two 
1 Ander f. 100. principal Reaſons of the Judgment in the ſame Caſes: One 
(e) Ante 209. b. becauſe nothing was limited to the Prieſt but 2 d. or 3, 
3 Co-Enro7.phy. every Week, which was not within the ſaid third Branch 
>,  2bviderf.13> of the A, for with ſuch a ſmall Sum a Prieſt can't be found 
or maintain'd. And the Letter of the ſaid Statute is To the 

finding of any Prieft, &c. and wherewith or whereby any Pric 
| - was ſuſtain d, maintain d or found; and with ſuch ſmall Al- 
Illo wance he can't be ſuſtain d, maintain d, or found. Alſo in 
the one Caſe he ſhould ſuig Maſs but every Sunday, and Dirige 
once a Year, which was (as was ſaid) within the Clauſe of 
Odits, ſ. To ſuch lite Intent or Purpoſe. 2. Admitting a cer- 
cox tain Sa ! bet to the Prie 4 01 07 his is 
nance, yet uſe there were good Ules (f) ſeparate from 
n. the ſuperſtitious Uſe, ſ. in the 5 Caſe 3 5. 4 4. to the Poor, 
_ = Cc. and in the other to find Ornaments of the Church, for 
1 1 theſe Reaſons Judgment: was given in both the Caſes, that 
_ the Land was not given to the King. It was alſo adjudg'd 


for theſe two Reaſons that were given in Hewet © Wotton's WF 4 
=_ | 8 Cas 3 . ſaid two agreed with the ſaid on the 105 80 
> p. Ot (g) Faul's, which the L. Dyer has briefly touch'd in Fart 
= _— that the Q. mall not have the Land for two Reaſons. 1. Be- * 
1 4 cauſe the Land (5% itſelf was not given to find a Prieft, ph 
XY ſo that it was not within the third Branch of the AG fa 
de een. . but to find an annual Suſtentation of 10 Marks for a Priel, 
* E11 ]⅛ !.. A 3 iS on et fo 
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Rar IV. Apans & LanuserT's Caſe: 
that it was within the fourth Branch, and not within the 


vp 


e) Paul's, that if Land is given to pay 10 Marks to a Prieſt, 
gd 40 5. to the Maintenance of an Obit, in that Caſe if 


ms not. found within the five Years, it was therefore ad- 
dag d, that the King ſhould not have the Land: And there- 
re in the ſame Caſe of the Dean of Paul's, this Difference 
was taken and refoly'd, when certain Sums are limited to 
the ſuperſtitious Uſes, and one Uſe is ſeparate and divided 


whole Land to the King, but only the Sum appointed to the 
ſuperſtitious Uſe which was imploy'd within the five Years : 
But if the one Uſe depends upon the other, there the find- 
ting of the Principal or any Part of it gives all the Land to 
the King. As if Land is given to the Intent that an Obit 
tall be found in ſuch Chapel, and that upon the Obit 10 5. 
hall be diftributed and employ d to the Prieſt, and to divers 
poor Perſons who ſhall be preſent at it 6 s. 84. and the reſt 
of the Profits to the Reparation of the ſaid Chapel, in this 
Caſe if the Obit is maintain'd in any Part within the five 
Years, altho' the 6 s. and 84. is not employ d to the poor 
Men, nor any thing upon the Reparation of the Chapel 
Mithin the five Years, yet all the Land ſhall be given to the 
King, becauſe all the Uſes depend upon the firſt : So in the 
ame Caſe Wray Chief Juſtice ſaid, that it was adjudg'd, that 
75 where certain Houſes call'd the Bull were given to find a 

Frieſt to pray for Souls, &c. and other Tenements called the 
Sen. were given to the ſame Feoffees to find an Obit, Cc, 


_ ſes to contrary Uſes, ſ. the Profits of the Bull to find the 
bit, and the Profits of the Swan to find the Prieſt, yet for- 
moch as the origiml Gift was ſuperſtitious, and the Em- 
4 r fuperſiitious altho' the Employment did not pur- 
>, WY fie the Gift, yet in both Caſes ſuch Employment within 
nde five Years was ſufficient to give the Land to the King. 
5 Vik a Man gives the Manor of Dale and (c) the Manor of 
e. to find ſuperſtitious, Uſes, . and the Feoffees with the 
, Profits of the one Manor find the ſuperſtitious Uſes, and em- 


ploy the Profits of the other to the Uſe of the poor Inhabi- 


0 ants of the ſame Town, or to bear the common Charges of 
ee Town, yet both the Manors are given to the King, for 
il the Feoffees employ any Part of the Profits of the Lands 
which they have, and which were given for the Mainte- 


dance of the ſuperſtitious Uſes, all is given to the King; 


But if the Feoffees before the five Years have conveyed 
Fut of the Land to another in Fee, and employ the Profits 


** 


third, 2. It was reſolv'd in the faid Caſe of the Dean of 


both are found within the five Years, the King ſhall have all Dycr 368. pl. 47. 
the Land, becauſe both the. Uſes were ſuperſtirious by the 8 Hb. „ 
ſplgment of the Law, upon the Coherence, (as has been 20 Co. 83. 

id) of all the Ac: But in the ſame Caſe becauſe the Obit — 


dom the other, there the finding of the one ſhall not give the 


ne n the Feoffees imploy' d the Profits of the ſaid ſeveral 
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7 | E that which remains in their Hands for the Maintenance 
r of the ſuperſtitious Uſes, und no Fart of the Profits of the 
3 Ln, Land of the fecond Feoffee is eniploy'd 'within the'five Years 
3  therethe Rigg ſhall nor hate che Latid of the ſecond Feofſec 
= | but only the Lands which the firſt Feoffees have, for the Em- 
_— ployment by the firſt Feoffees of the Land which they had 
1 | | cannot, bind rhe fecond Feoffee, for the Land in which they 
= | had not any Eſtate or Intereſt; and that well ſtands with the 
__ -. | Words of the ſaid third Branch, ſ. To the finding ef ny 
—_— . Priefl, and wherewith or whereby any-Prieft was fuftain'd, main- 
1 tain d, or found within five Tears ; for às to the Land conveyd 
| "Hap the ſecond Feoffee (whereot- ho Part of the Profits was 
EA”, imploy'd to ſuperſtitious 1Iſes within the ſive Years) that is 
3 not within the faid Words of wherewith or whereby, for nei- 
ther with nor by the Land of the ſecond Feoffee the ſuper- 
| Ritious Uſes were found within five Yeats, but only with, 
and by the Land which remains with the firſt Feoffees ; and 
in the ſaid Caſe of the Dean of Paul's, ſome held that 3 
Proviſo that the ſaid Ac ſhall not extend to the Manor, 
Lands, Tenements, or other Hereditaments of any Catbe- 
1 dral Church, Cc. other than to ſuch Chauntries, Obits, or Lamps, 
er any of them within five Tears, &c. and in the ſaid Caſe the 
| ts was Parcel of the Poſſeſlions of a Cathedral Church; 
and the ſaid Land did not appertain to a Chauntry, ſ. with- 
An the firſt or ſecond Branch, but that Caſe was within the 
| Fourth Branch, to which this Word of the Proviſo (Chexntry) 
_ doth not extend; and as to the Words Obits, Oc. foraſmuch 
3 | as but Part of the Profits was aſſign'd rherero, altho the O. 
1 2 been found, that the Land was not thereby given to 
the King. N 
—— Trin. 18 Elis. Rot. 142. In an Information of Intruſion a- 
Wi. Mo. 152, gainſt Lacas and Collier, upon the general Iſſue, a ſpecial Ver- 
* 


Free, dict was found to this Effect; Turner ſeiſed of certain Hou- 
23 erf. 36. ſes in London in Fee, of the yearly Value of 4 J. 67. 8 d. Au. 
0 3 H. 6. deviſed them upon Condition to find an Obit 

within the Pariſh of S. Mary Patens in London, pending theres 

41 ſo mach at the Deviſees would in their Diſcretions, the De- 


E 
ſe expreſs d i 


ſaid, 1 
Obi 


_—_ ' * 11. 
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hen Houſes in London of the yearly Value of 24 /. to his 
Wite for her Life, the Remainder to the Parſon and Church- 
wardens of & Edmonds and their Succeſſors; and deviſed that 
tis Wife during her Life, and after her Deceuſe they in Re- 
mainder Id finda Prieſt who ſhould perform Diyine Ser- 


Ed. for the Souls, &c and that the ſame Prieſt ſhould be 
ziding and helping at Divine Service in the ſame Church, and 
deviſed, that his Wife during her Life, and thoſe in Remain- 
» after her Death ſhould pay him for his Salary 6L 13 . 4 d: 

urther he deviſed that they thould find an Obit with 6 Priefts 


Part ſhould be diſtributed amongſt the 8 poof of the Trade of 
Dropers, which ſhould come to the ſaid Obir, and could not 
come. Alfo he appointed 16 d. yearly to the Parſon of S. Elm. 
for beading of Beads; Every Sunday 3 5. 44, to the Friars of 


| and BE” . Auguſtin to pray for his Soul; alſo 47. yearly to be paid to 


the Preacher at Paul's upon good Friday; to 3 Preachers of the 
Spittle ro commend his Soul to the Prayers of the People 13 5. 
44. Alſo 35.4 dl. to the Wardens of the Company of Sheermen 
to diſtribute amongſt the poor Almſmen of the ſame Trade; 


— to the Intent that thoſe of the Wardens with 8 or more of the 
2 % ſaid Company upon Warning ſhould come to his Obit : Alſo 
* he appointed Accounts yearly to be taken, and that the Churchs 
| — of S. Edm. ſhould have the letting and ſetting of the 
wit Lands; and the C. Ws, of S8. M. Wolneugh ſhould comè yearly 


and have for their Pains 6 d. apiece. And the C. Ws. of S. Eds. 


eh © have 65.84. And 115. 44. yearly he appointed for the 
no ending of Books, Veſtiments and Ornaments of the Chapel 

where he appointed his Obit to be celebrated, and that alf 
7 *. the Revenue comingof the Premiſſes ſhould be in ſeveral keep- 


ing ſeparated from other Monies in a Cheſt for the Repara- 
tion and nw building of the Tenements. And it was adjudg'd, 
that the ſaid Houſes were given to the K. by the ſaid Ad. In 


: 


ber Life. 3. That every ſuperſtitious Uſe had a certain Sum 
limited and appointed for the Maintenance of it. 4. That all 
the Uſes were either ſuperſtitious, or were depending hon 

the ſuperſtitious Uſes, or tending to the Maintenance or Con- 
tinuance of them: and that was the principal Cauſe and Rea- 


B. R. upon Demurrer the Caſe was ſuch ; Walter Dinftorl 
” devifed Lands to the Parſon and C. Ws. of S. Botolp#'s upon 


lary 61. of the Iſſues and Profits of the Lands. Alſo he deviſed 
early for ever 13 5. 4 d. to the Priſoners of Newgate and Luds 


the ſaid ſole Prieſt, and the Reſidue for the Reparation of 


was reſolv d, chat che Land was 4 to the King by the 
laid AQ; for the praying for Souls by the ſaid Priſoners 


/ 


"$% © 


Part W. Abaus & Lawnnent's Caſe. 
pon Demurter the Caſe was ſuch; Tho. Wells 12 E. 4. deviſed 


vice at the Altar in the Chapel of our Lady in the Church of 


and appointed 22 5, in certain to be imploy'd upon it, whereof 


Condition to find a Prieſt, and that he ſhould have for his Sa» 


"gate, at the Day of his Death to for his Soul, beſides 
te Tenements, and to augment the Prieſts Portion. And it 


ich Judgment theſe Things were obſerv'd ; 1. That the De- Antes 1050 9 
viſe was to his Wife. 2. That it was a Deviſe to his Wife for? _ 


'. fon of the judgment. Tr 30 El, Rot. 20g. inter Adam & Stokes Alant aSrok#F | 
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arltho“ it was out of Church and Chappel, was ſuperſtitious 


. 


Wherſton's Caſe. 


4 Leon. 159, 


and the Augmentation of the Prieſt's Maintenance incer- 


tain. And this Reſolution was afficmed for, good Law by 
 Popham Chief Juſtice and divers others; but Judgment waz 
not entred in the Roll. 5 | 

. Faſche 2 & 3 Ph & Mar. Rot. 186. in the King's Bench 


260. Hern 193» Mhetſtones Caſe was adjudged, That where Lands were gi. 


I T2 Anderl. 100. 
Moor 130 


* 


Co. Ent. 384. 
ru. 


yen to find an Obit in ſuch a Chappel appointing a certain 
Sum upon it, and that the Reſidue ſhould be employed 
on the Reparation of the Chappel, in which the Obit ſhould 
be celebrated; And it was adjudged that all the Land waz 
iven to the King, for the one depended upon the other, 
nd Foham C. J. ſaid, that Paſche 10 Eliz. Rot. 398. in 
an Information in the* Exchequer the Caſe was ſuch ; one 
Draiton ſeiſed of Lands in London in Fee deviſed them to 
the Dean and Chapter of Pauls upon Condition that they 
ſhould find two Chaplains to pray for his Soul in a Chap. ' 
pel newly there built by him; and to pay to them for 
their Salary 13 J. 6s. 8 d. and to find an Obit, = ref 
ing upon it a certain Sum, and to repair the Chappel, 


and all this was found within the five Years, and it was 


Hern. 193- 


adjudged againſt the King; and that agrees with the Opi- 
nion in the Caſe before cited of the Dean and Chapter of 


| Partridze's and Paul's before upon the Proviſo of this very AQ. 


- Walkers Caſe. Hill. 37 Elis. Rot. 715. inter Partridge & Walker in the 
Moor 603, 694. King's 


nch, the Caſe was; That one Hill deviſed certain 

Houſes in London to the Parſon and Churchwardens of the 
Church of 8. Brides to find for ever his Anniverſary, ap- 
pointing upon it 20 3. and to pay to the Poor 5 5. 6 d. in 
honorem & diplicationem annorum in quibus Chriſtus vixit in 
terra: And it was adjudged, that the Land was not given 
to the King, for the Payment of the 5s. 6 d. to the Poor 


in honorem, Cc. was a good and laudable Uſe in Comme- 


*. - 


moration of the Years of our Saviour, the continual Me- 
mory of which is moſt comfortable and neceſſary for every 
Chriſtian ; But it was agreed in the principal Cafe at Bar, 


aM, Rer. 206. that if the Deviſor had limited by expreſs Words, or by a- 


.ny Words which might imply his Intent to be, that the 
- Deviſees for the Advancement of his Blood ſhould have 
the Reſidue of the Profits, that wou'd be a good Uſe, and 


wou'd fave the Land; and in ſuch Cafe the King ſhou'd 


- ice of. the King's Bench. 


Have but the Rent. And this Cafe was very well and at 
large argued by the Juſtices; And it was the firſt Caſe that 
Sir Chriftopher Telverton argued after he was conflituted Ju- 


Il. 


Hill. 4 


In Communi Banco. 


nage of G. Cc. and traverſed, abſque hoc quod pred' Eccle 
by G. pretextu acceptationis Vicarie de G. virtute 8 vaca- 


or bre. ſation, to receive, haue and keep 2 3 2 
material to this Purp. is, N vid. aſwayr thet every sed. 33 © 
ES | * Dube 2 f 
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Acro 's Caſe. 


- 


of Peterborough, Acton Patron, and Cartmel Incum- 


1 bent, for the Church of Claycotton being above the 


yearly Value of 8 J. The Queen declar d and made Title 


to preſent by 25 ralione acceptationis duorum beneficiorum; 
The Patron and 


cumbent ſevered in Pleas, but both their 
Pleas were to this Effect; Anne Baroneſs of Mounteagle in 


Her Widowhood retained the ſaid Cartmel to be her Chaplain 
according to the Statute of 21 HF. 8. and he having the ſaid 
Benefice of Claycotton obtained a Diſpenſation with Con- 
firmation of the Queen according to the Statute, and plea- 


ded all at large, and that afterwards he accepted the 


vit, &'c. The Queen replied, and confeſſed the Retainer of 
him by the ſaid Baroneſs of Monnteagle, and that he ob- 
tained the Letters of Diſpenſation rout &c. But further 
ſaid, that before the ſaid Curtmel was preſented to the ſaid 


Vi e of G. the ſaid Baroneſs of Mounteagle took to Huſ- 


band Henry Lord Compton one of the Barons of the- Realm, 
and ſo was Covert Baron, and had loſt her Dignity of Ba- 


| roneſs of Mounteagle, and afterwards Cartmel the Defendant Co. Lit. 
accepted the ſaid 


icarage and was thereunto admitted, in- 
ſtituted and induced, and thereupon the Def. demurr d in 
Law. And it was objected by the Queens Council, that 
the Body of the Ac of 21 H. 8. contains a general Prchi- 
bition, chat if any one has a Benefice of the Value of 8 J. 
that he ſhall not take any other Benefice with Cure, then 


if this Caſe is not within the Proviſi 
nefice became void by the Acceptance of the ſecond; and 
the firſt Proviſo which is material to this Purpoſe is, That 


to Ch 


ns, whereof every one of them may pur 
* 2 Benefices, &c. And 


roviſo 
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Cap. 13. 


des, then the firſt Be- 


7 E. Queen brought 2 Quere inpedit againſt the Bp. C-Em. gre-vk 


16. b. 


| Dutcheſs, Cc. and Baroneſs being Widows, may have antes 78. b. 
—— Jo 4 chaſe Licence - 18. 
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8 deer &'c. ani Baroneſs Widows, which hve talen or hereaf. 41 


| = &c. ut ſupr 4. Lid ans them 


Dell iais 003 Bhohonde nude the Deyn of 4 Baron, ma 
225 ach. Number ”_ 2 GE 80 0 

„4 ain may pwrchaſe Li. 
any urged, that ga Laſe | 


was Gaſur own ſſai, and out of th Provitors & for divers 
Reaſors: 1. fiſt oug ht to be ex ed, that the Ba: 
roneſs ought to be Wider as well at che Time of the 


Acceptance, us at the Time of che Retainer, for if it ſuoud 
be, ſufficient that ſhe. ſhou'd be a Widow at the Time of 
the Retainer, then the ſaid ſecond Proviſo wou'd be in 
vain, for then it wou'd not be material whom ſhe after. 
wards ng J. Noble, or Ignoble; But for as much as 
the Makers of the Act dual that if ſhe marry d after, 


chat then the thou'd be out of the firſt Proviſo, they there- 


fore added che ſecond. And without Queſtion ſhe is out of ® 


- 


” 4 


”  , Pafteanid. * 


cor. cnme ignoble; vide Stamford, 


their Reaſon that they extended the 


the Retainet ought to continue 
- his ſecond Benefice : 
in the Caſe of 


- nefice was void, for altho Frog 


. —— and ſo when the Baroneſs A ** 


| —.— and ſhe ought to remain at the time of the Acceptance 


the ſecond, for that provides only, when ſuch noble Wo- 
man marries -with one under the Degree of a Baron, and 
ft Provifo when th 


—_— * the ree of a Baron was, n if 
marry'd a Baron, or ot er luperior ree, then the Wi 
need not have Chaplains, becauſe her Ad might haye 


2 by this Act, which wou'd be ſufficient for both, 
rſon in Law, ao all of one Family. And that 


the — the Agee oughr- to concur ; It ws 
mid if a Noble Man, or ble V Woman retains a Chaplain 
_ and dies, the Chaplain can't take two Benefices within this 


AR, yet the Retainer was la but the Perſon who made 
en the Chaplain accepts 
Alſo it was ſaid, that it was adjudged 
h Earl of Weſtmorland, that where the ſaid 
plain, and afterwards was attainted of 


Earl retained a 


| 3 Treaſon, nnd afterwards and during his Life the Chap- 


e a ſecond 
Bonde Pits Cat, and jt us dged that the firſt Be- 
liey of his Perſon was akered, for i 

on was alter gment 
8 Ee T r or Comtrol- 
ler of the King's Houſe, ec. retains a Cha lad, and after- 
wards removed out of his Office, no the Cala can't 
a 2d Benefice, for now his Quality is altered, and the 
e in Reſpe& whereof he was to have ho Had 


is altered, E 
te viri : And therefore, if the latter 
RY Baroneſs after the Retainer had married porn a — 
of a Baron, her Chap ko og or ace get's 
Benefice, eebe Quality 2f henronchh by ber maaeriage mis 


of the 2d Benefice in the ſameQuality as ſhe was at the Time 
of Retainer. 2. It was OI" this Caſe was out of the 


Eff. ß re 
= 
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/ married with a — his 
not have Chaplains by the 


= he will; 
he is . to a Number; and the firſt which he fetains 


* 1 * 4 
1 
* 7 N 
4 
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| br. 0 556 7 Caſe 


chat Gaſe the Baroneſs can't rerain any Cha 


- ſid AR, for the Words of the Ad are, ene _— 


Widow, which exclude a Feme Cov Covert Baroneſs, 


| is exaluded to retain, a> of he fame Reaſon gy po en 


Act to take a ſecond Benefice 
or as much as ſhe now having 


Vife of a 4 — ac 


of the whole A* 


have Power by Force 
is Joſt by the Marriag 


vine Service to.them both, and che 


ment, for the AQ has not made 
but only for a Baron's Widow, or the Wife of one under 
the Degree of a Baron who could not have any Chaplain 
_—_ this Act; But in our Caſe at the Tie ne of the Ac- 


ener, 


kerviee of G 


in 2 £quum 15 — eſſent in as » But yet e . 


in this Act he can have but as many as an 


unn Earl may have, for altho he has ſundry Dignities, 4 


is but one and the ſame Perſon to whom the Attendance 
and Service ſhall be done: So if a Baron is made Knight 


Providoes, becauſe if a Baron martics a er Dayaneth 3 
45.0 n 


on for any ſuch Wives 


4 - 
- - 

1 
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of the Garter, or Warden of the (+) Cinque Ports he ſhall) ea go | 


tave'but three Chaplains-in all, & ic de fomilthus : Quad 


at conceſſum ; Quia difficile oft ut unus homo vicem duorums 


+ But on the other Part it was argued and reſolved 
the Court, that in the Caſe at Bar Cartmel after the 
Marriage might accept the ſaid Vicarage within the Letter 
-and Meaning of the faid A&, for without Queſtion the 
Retainer of Cartmel was not determined or countermanded 
by the faid Marriage. And as to that it was ſaid that there 
are wo Manners o Retainers: One at the Commort Law, 
.and acco to that a Man may have as 
nother according e AQ and by that 


oo 4 31 Blix 098 


N 
upon the Statute is deter- 


many'Chaplains | 


' 


or 204. Moor . 


== bag 
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| order Caſe. | Part IV, 
accept another Benefice: 80 if an Earl ot Baron rerains a 
Gen b plain and, before his Advancement,” is atrainted of | 
1 Treaſon, as in the Caſe of the Earl of () Weſftmorleng, 
there the' Retainer” according to the Statute is determined - 
and after the Attainder ſuch Chaplain can't accept a ſecon 
© -Benefice, becauſe he who is attainted, by his Attainder is 
1 a dead Perſon in Law; and now as (b) Stamf. plz, Coron, 
" »%b.” ſays from a Nobleman (by the Judgment by which his Blood 
is corrupted) he is become ignoble, and therefore his Dignity 
is determined; And altho the Wife of a Baron during the 
Coverture can't retain a Chaplain, yet when a Baroneſs Wi- 
dow retains one or two according to the ſaid Proviſo, this 
| Retainer according to the Act is the principal Matter; and 
as long as the Retainer is in Force, and the Baroneſs con. 
rinues a Baroneſs, the Chaplains may well accept two Bene- 
fices by the expreſs Letter of the AR, for it is ſufficient if 
at the Time of the Retainer the Baroneſs was a Widow, 
for thereby the expreſs Words (being Widow) are ſatisfied : 
But the Statute doth not provide that ſhe ſhall be Widow 
at the Time of the Acceptance, but the Words imply the 
Contrary, ſ. that ſhe need not continue Widow; 2 the 
Words are, Every Baroneſs being Widow may have two Chap- 
eins whereof every of them may purcha ſe, &c. ſo by theſe 
Words it is ſufficient, if ſhe be a Widow at the Time of 
the Retainer, and the Power to purchaſe Licence is-annex'd 
to the Retainer, and there is no Miſchief in this Caſe, for the 
Number appointed by the Statute ſhall not be exceeded, and 
the Act appoints the Baroneſs Widow to have two, and 
Her Huſband to have three, ſo that the Intention of the 
Act is not defranded ; And altho“ (as it has been ſaid) the 
= Huſband and Wife are but one Perſon in- Law, yet as the 
Text faith, Sunt anime due in carne una, and therefore there 
is no Reaſon, that the Retainer of Chaplains which ſerve 
for the Inſtruction of Souls ſhould be determined by the 
Marriage. Alſo the laſt Proviſo, When a Baroneſs marries 
one under the Degree of a Baron, was added, becauſe by 
©): Inft. co. ſuch Marriage her Dignity was determined, for the Rule is, 
4 —— Quando (c) mulier nobilis nupſerit ignobili, defenit eſſe nobilis. 
Noſme de Dig- Büt this Rule is to be underſtood of a Woman who at- 
niy 6, 03%) tains Nobility by Marriage, as by the Marriage of a Duke, 
| Earl or Baron, &c. for in ſuch Caſes if the afterwards 
maiarries under the Degree of Nobility, by ſuch Marriage 
teu. With one who is ignoble ſhe loſes her Dignity. which ſhe 
- e, had attained by Marriage with one of Nobility ; for (d) 
3-b.  codem modo quo quid rus: _ but if a Woman 
is Noble, as Dutcheſs, Counteſs, Baroneſs, &c, by Deſcent, 
altho' ſne marries with one under the Degree of Nobility, 
- Jet her Birthright remains, for that is annex'd to her Blood, 
and ef Character indelebilis : but in the Caſe at Bar the Baron 
by her Marriage with one of Nobil doth not loſe her Digni- 
ty of Baron hut potive augments it. And theref. it's not like any 
FT xk * 
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Par. AcTtoN's Cafe, .. 
Caſes which have been put, and the ſecond Proviſo explains 
it, for the Makers of the Act well knew; - that-afterwards 
by ſuch Marriage as this is in the Caſe at Bar, ihe is a Ba- 
roneſs as ſhe was before, and not in Caſe as where ſhe mar- 
ries. with one under the Degree of Nobility : To this was 
added; that the ſecond Proviſo .doth not provide Remedy 
when a Baroneſs Widow retains two Chaplains, and after- 
' wards marries' with one under her Degree, but that is left 
to the general Conſtruction of Law, and provides only that 
ſuch Baroneſs after ſuch Marriage may retain two Chap- 


* * 
9 


lains, &c. Alſo when a Baroneſs Widow retains two Chap- 
lains, and afterwards marries with a Baron, by common 
Intendment ſhe brings Living and Maintenance with her 


to ſupport her State, and prefer her Chaplains, and the re- 


taining of her Chaplains can't be a Prejudice to her Huſ- 
band but poi an Honour to him, If a Woman Baroneſs 


Widow -retains two Chaplains according to the Statute, and 


afterwards takes one of the Nobility to Huſband, and after- 


wards the Huſband dies, the Retainer of theſe two Chap- 


lains remains; and they without a new Retainer may take 


two Benefices ; for their Retainer was not determin d by 

' ſuch Marriage; Alſo for the ſame Cauſe ſo long as they at- 
tend upon ſuch Baroneſs in her Houſe, they ſhall not be 

in Danger of Non- reſidence. And it is to be known, That if Cro. 


a Baron has three Chaplains, and each of them has two Be- 
nefices, and afterwards the Baron dies, yet they ſhall enjoy 
the Benefices with Cure which were lawfully ſettled in 
them before; but altho' he dwells and is reſident upon one 
Benefice, yet he ſhall be puniſhed for Non-refidence upon 
the other, as twas :djudg 


So if the Baron is attainted of Treaſon or. Felony, or if any. 
Officer is removed from his Office, & fe de ſmilibus. Paſch; 


Elis. in a Quare impedit brought by the Queen againſt 
the Biſhop of 3 and others, it was ruled per totam 


Oriam, that the Earl of Southampton being of the Age of 
10 Years, and dwelling in the Houſe with the Lord Ad- 


miral to whom the Queen had granted his Wardſhip, might 
retain and qualifie Chaplains within this A&; for the Words 


of. the AR are general, and yet his Guardian was a Noble- 


man, and had 


2 


his Family, as the Wifa was in the Caſe at Bar, 


1 


\ \ 


d in Parſon Boyton's Cuſe, and 
therefore he ought to obtain of the King a Non obflante. 


plains by the ſaid Act allowed him, and 
the Earl of Southampton was under his Cuſtody, and one of 


Hill. 45 Ennanerus. 
In the Kings Bench. 
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__ DuMPoOR's Caſe. 
r N Treſpaſs between r and $ Upon the gene- 
| . Erol nal liſue, the Jurors gave a ſpect Verdict to this Ef- 
55, 16 A fo; The Prefident and Scholars of the College of Cor- 


3 fur Chrifi in Oxford made a Leaſe for Years in au 10 El. 
| 22 Land now in Queſlion to one Bolde, PFroviſo that the 
| or his Aſfignees ſhould not alien the Premiſes to any 
Perſon or Perſons without the ſpecial Licence of the Leſ- 
1 ſors. And afterwards the Leffors by their Deed anno 13 El. 
= - licenſed the Leſſee to alien, or demiſe the Land, or any 
_—— Part of it to any Perſon or 5 cunque. And after- 
4 | wards anne 14 Eliz. the Leſſee the Term to one 
| Tube, who by his laſt Will devis'd it to his Son, and by 
IJ the fame Will made his Son Executor and died. The Son 
1 entred generally, and che Teſtator was not indebted to any 
1 Perſon, and afterwards the Son died inteſtate, and the Or- 
Gitary committed Adminiſtration to one who aſſigned the 
erm to the Def. The Preſident and Scholars by Warrant of 
entred for the Condition broken, and made a 
_ Leafeto che Pl. for 21 Years, who entred upon the Def. who 
| te entred, upon Which Re-entry this Action of Treſpaſs was 
__ N Bolde the yearly 
= - a $34 260 reſerved, and upon the Leaſe to the 
13 HI. che yearly Rent of 22:5. was only reſerved. And the 
| : 1 1 Matter the Advice and Diſcre- 
tion of the Court, and upon this Verdict judgment was 
ven againſt the Pl. And in this Caſe divers Points were 
. ebated and reſolved. 1. That the Alienation by Licence 
n Rot. gen to Tubbe had (a) determin'd the Condit. ſo that no Alienat: 
224,7. 2 pu which he might afterw. make could break the Proviſo, or give 
Jas Cauſe of Entry to the Leſlors, for the Leſſors could not 


: 151. Cro, Jas: 
eee ee eee, 
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Ears ſhow'd remain ſubſect to the Proviſo after, And a. 
tho the Proviſo be that the Leſſee or his Aſſignees ſhall - 1 
rn "got when the Leſſors licence che Leſlee to alien, 

they ſhall never defeat by Force of the ſaid” Proviſo the 


Term Which is abſolutely aliched by their Licence, in 48 
moch as the Aſſignee has the fame Term which was aſſign- | 

el by their Alſent; 80 if the Leſſors diſpenſe wich one 

Alienation, they thereby diſpenſe with all Alienations af+ 

ter; for in as much as by Force of the Leſſor's Licence and 

of the Leſſee's Aſſignment, the. Eftate and Intereſt of Tubbe 

was abſolute, it is not poſſible that His Aſſignee who has 

his Eſtate and Intereſt, ſhall be ſubject to the firſt Condi · 

tion: And as the Diſpenſation of one Allenation is the 

Diſpenſation of all other, fo it is as to the. Perſons,” for if 

the Leſſors diſpenſe with one, all the others are at Liberty. 

And therefore it was adjudged Trin. 28 Bliz, Nor. 255, in 

o Banco inter Leeds (a) & Compton, that where the Ld. C.) not. ane; © 

Stafford made a Leaſe to three upon Condition that they C, El. $16. | | 
ot any of them ſhould: not alien without the Aﬀent of the Gold, oh > 

Leſſor, and afterwards one aliened by his Aſſent, and af. 2 Bulſtr, 291, -1 

terwards the other two aliened without Licence, and it f 
was adjudged that in this Caſe the Condition being dete. f 

mined as to one Petſon (by the Licence of the Leffor) was . I 
determined in all. And (>) Popbem Chief Juſtice denied gu) S0 In 
the Caſe in 16 Elis. Dyer (c) 334. That if 1 Man leaſes (Je! i 4 

Land upon Condition that he ſhall not alien the Land, or date 344 

any Part of it without the Aﬀent of the Lelfor, and after. Movr 203- 

wards he aliens Patt with the Affent of the Lektor, that he 

cau*r alien the Reſidue without the Aſſent of the Leſſor: And ( Co. Lx. 

conceived, that is not Law, for he ſaid the Condition could. 

not he divided ot (4 ) apportioned by the Act of the Parties, 

und in the ſame Cafe, as to parcel whitth was zHhened by the 

Aſſent of the Leſſor, the Condition is determined; For A- 

tho the Leſſee aliens any Part of the Refidue, the Leffor - 

Mull not enter into the Part aliened err and therefore 

the Condition being determined in Part, is determined in 

all, And therefore the Chief Juſtice faid, he thovoht the 

ſaid Caſe was falſe printed, for he held clear That it was 

not Law, Noth Reader, Paſche 14 Elis. Nor. 1018. in m ber , 

Banco, That where the Leaſe was made by Deed indented for om ee 

21 Years of three (e) Manors, A. B. C. rendring Rent, for Moor 974 98+ 

A. 6 J. for B. 5 |. for C 101. to be paid in a Place out of 

the Land, with a Condition of Re-entry into all the three 3 

Manors for Default of Payment of the ſaid Rents, or 

of them; and afterwards the Leſſor by Deed indented aid 

' znrolled bargained and ſold the Reverſion of one Houſe _ 

and 40 Aztes of Land Parcel of the Manor of A. to one and 

ſis Heirs, and afterwards by another Deed jndented and 

inrolled, bargained and ſold all the Reſidue to another and 

| his Heirs; and if the fecond Bargaineg ſhould enter for 

the Condition broken or not, was the Queſtian; And it was 
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(c) x Rol. Rep. the one in Fee, and t other in (c) Borough Engliſh, has Iſ- 
3 ſue two Sons, and leaſes — 1/6 for Life or Years ren- 
| dri og, Rene with Condition, the Leſſor dies, in this Caſe 
by this Deſcent, which is an Act in Law, the Reverſion, 
Rent and Condition are divided. 2. By Act and Wrong of 
| the as if the Leſſee makes a Feoffment of Part, or 
— 2 commits Waſte (d) in Part, and the Leſſor enters for the 
8 Forfeiture, or recovers the Place waſled, there the Rent and 
| Condition ſhall be apportioned, for none ſhall take Advan- 
tage of his own Wrong, and the Leſſor ſhall not be preju- 
diced by the Wrong of the Lefſee: And the Lord Dyer 
_——— then Chief Juſtice of the Common Pleas in the fame Caſe 
3 3 ſaid, that he who enters for a Condition broken ought to 
—_ be in of the ſame Eſtate which he had at the Time of the 
= - Condition created, and that he can't have, when he has 
Dee i. departed with the Reverſion of Part: And with that Rea. 
3 215.4. Cro. El. ſon agrees Lit. 80. b. And vide 4 & 5 Ph. & Mar. Dyer ( 
177. 44 152. where à Proviſo in an Indenture of Leaſe was, that 
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= M$ the Leſſee, his Executors or Aſſigns ſhould not alien to any 
$87 Perſon without Licence of the r, but only to one of 


2 the Sons of the Leſſee; the Leſſee died, his Executors aſ- 

4 5 ſigned it over to one of his Sons, It is held by Stamford 
and Cail n that the 8on might alien to whom he pleaſed 
without Licence, for the Condition as to the Son was de- 

termined, which agrees with the Reſolution of the princi- 

Point in the Cafe: at Bar. 2. It was refolv'd, that the 
3 ; - Statutes of 13 Elis. cap. 10. & 18 Elis. cap. 11. concerning 
men 26. 2. Leaſes made by Deans and Chapters, Colleges and other 


| | 106. Doc: vhs. Eccleſiaſtical Perſons: are ( 9 general Laws whereof the 
337, 339+ 


A 337» 335. Nor Court ought to take Knowledge, altho they are not found 
I - 30k Cro. El. by the urors, and ſo was it reſolved between Claypole and 
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BUSTARD's Caſe. 15 


were ſeiſed of the Moie the Manor of Ibury to them 
and to the Heirs of the Body of Jaſper 3 Jaſper levied a 
Fine thereof to one Gregory, who ſuffer'd a common Reco» 
very, in which Jeſper was only vouched, and he. vouched 
aver the common Vouchee, and it was to the Uſe of Gregory 


enfeoffed Savage and Darſton in Fee; and afterwards an Ex- 
3 e was made by, Deed indented between Savage: and 
Darfton of the one Part, and Buſffard (who was ſeiſed in 
Fee of the fourth Part of the Manor of Barton) in the 
County of Oxford, by which Exchange Buſtard gave the 


the Manor of Barton in Exchange for the Moiety of the Manor 


and his Heirs, who thereof enfeoffed Buffard, who thereof 


* Ich. 44 Eliz. in the King's Bench in Treſ * be- (a) Cr. El. 303, 
tween Buffard Plaintiff and Boulter Defoe a. 


| oe ns och; Jap Davey ink. ine his Wife - 
ty o 


e 


faid Savage and Darſton and their * Heirs the faid 4 Part of Co. Lit. 10. | 


a oy which Moiety Savage and Darſton gave * and 
* Heirs in Exc 


«wrong ſaid fourth Part of the Ma- 
nor of Berton ; which ge was executed on both Par- 
ties: Savage and Darſton demiſed the fourth Part of the 
Manor of Bartos to the Def. for Years, Faſper died, Fuftine 
his Wife entred into the Manor of bury, upon which Bu- 
flard entred into the fourth Part of the Manor of Barton; 
the Def. re-entred, and Buſtard brought an Action of Treſ- 
foſs. And after many Arguments at the Bar and Bench in 
divers ſeveral Terms, it was adjudged for the Pl. and in 
this Caſe four Points were reſolv'd per tetam Curiam. 1. 
That in every Exchange lawfully made, this Word (b) Ex- 


(6) co. Lit. o bꝰ 
51. b. Per K. Sect. 7 


cambium implies in itſelf tacite a Condit. and alſo a Warran- 2; 3: 9 7. ak 
ty, th' one to give Re-entry, and the other Voucher and Re- 2, 1 3 
comp. and all in Reſpect of the reciprocal Conſiderat. th one E. N. B. 255. b, 
Land being given in Exchange for the other; But (c) it is a fr. N. . 
ſpecial Warranty, for upon the Voucher by Force of it he ſhall 4 E. 3.20. b. 

Ai 384. 
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not recover other Land 5 Value, but that only which© 
Fc. : ; WAS 
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Z * BusTarD': Caſs, . Punr IV 
muas given in Exchange; for in as much as the mutual Con- 
mmderation is the Cauſe of the Warrantry, it ſhall therefore 
1 I Land” reciprocally given, and not to other 
£2 Land- And this Warrant runs only in Privity, for none 
oder. ſhall () vouch by Force of it but the Parties to the Ex- 
be change, or their Heirs, and no; Aſſignee ; but the Aſſignee 
G) Co.Lit. ſhall (. rebuüt by Force of it, altho' the Exchange was 
| de without Deed, as appears 3 E, 3 Formedon 44 2 E. 2. Cut 
= - * Co. Lit. 173. b. in Vite 17. * The ſame Law in Caſe of Partition: And as 
ene b. it is in Caſe of Warranty, ſo it is in Caſe of Condition, 
1 which the Law implies upon the Exchange: And therefore 
* if A, exchanges with B. and B. aliens to C. who is evicted 
by Title Paramount, C. ſnall not enter upon the other, 
for as the Warranty runs in Privity to the Parties to the 
Exchange and their Heirs, ſo alſo the Condition in Law 
"8 runs allo in Privity, and doth not extend to the Aſſignee, 
co) Co. 344.b, and ſa none (c) fall have Contra formam feoffamenti but the 
_ 2 luſt. 41. Heoffeeor his Heirs, but the Aſſignee may rebut ; vide F. N. B. 
1 (@)Perk. Seg. 16g. c. 22 H. 6. 50. b. 30 H. 6. 7. 4. 10 H. 7. 11. (d 
= — Ed. — But in the fame Caſe, it A. who did not alien is cited 
41 Br. Exchange 12. he ſhall re- enter into the Land which he gave in Exchange, 
13 altho B. has aliened it over. 2. It was reſolv'd, if A. gives 
We. - in Exchange three Acres to B. for other three Acres, and af. 
i texwards one Acre is evicted from B. in that Caſe the whole 
co. Lit. 173. b. Exchange is defeated, and B. may enter into all his Land; 
rer for altho the Exchange had been good if A. had given 
. but two Acres, or but one Acre or leſs, yet for as much as 
all the three eres were given in Exchange for the others, 
1 and the Condition, which was implied in the Exchange, 
l PE as entire, upon the Eviction of one Acre the Condition 
8 in Law was broken, and therefore Entry given into the 
whole,” for it is the Office of the Condition to defeat the 
whole and not any Parcel, unleſs the Condition is 1. 555 
| ally reſtrained to one Part only as it is not in this. Caſe; 
1 Co. 36, b. And therefore there is not any Bickrence between 2 Thing. 


= ; entire as a Manor, and Things ſeyeral given in Excnpge: 
=_— - | The ſame Law of a Partition, as it is alſo agreed in 
* 13 E. 4. 3. & 42 A. 22. the Earl of Rulfs nfs: where 
P the principal Caſe ot the Partition is good Law, but the O- 
Fele. 8. Co. Li. Pinion of Cavendiſh:there, that is to fiy, That altho an E- 
277 2. ſtate for Life or in Tail is evicted againſt one Coparce- 
ener, that yet the Partizion ſhall remain in Force, * ig not 


Law, as it was reſolved” by the Court in this very Cafe, 


Vie Fattleton ap, farcencrs 58. h. But in the ſaid Caſe o 
the Exchange, if one is impleaded fot one Acre, and he 


. Sea. 0. vouches the other, and the Demandant recovers, in that 
2 Caſe the Tenant ſhall recover in Value but according. to 
— the Loſs: For altho* the Condit. is entire and extends to all, 

Fer che Warrantryupon the Exchange may feverally extend” 
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Fr V. BusTanD's Caſe.” 4 
to part; and there is great Difference between Warranty in Co Lir. 2 4. 
L upon Exchange, and Warranty in Law upon Partitzon, 1 fl th. 
ag to Recovery in Value; for in Caſe of e he who 
vouches {hall recover in Value according to the Value which 
he loſt, but ſo it is not in the Caſe of Partition: For if 2 
is ſeiſed of 6 Acres in Fee, every one of equal annual 
Value, and dies, having Iſſue two Daughters, and upon Par- 
tition each has three Acres, and afterwards one Siſter is im- 
pleaded for 1 Acre by one who has Title paramount, and 
ys in Aid of her Coparcener, ſhe ſhall not recoyeran Acre 
— half an Acre, ſo that each of them ſhall have an equal 
Part ; for inaſmuch as both claim by Deſcent, which is an Act 
in Law, and by the Law each of them ought to have an equal 
Part of the Inheritance of her Anceſtor, for this Cauſe ſhe thall 
recover in Value but the Moiety which the loſt, ſo that the 
Lofs ſhall be equal, So if a Man is ſeiſed in Fee or in Tail of 
Acres, each of equal yearly Value, and dies, the Heir en- 
ws the Wifeof the third Acre, and afterwards the Wife is 
; impleaded by one who has Title paramount, and ſhe vouches 
the Heir; now ſhe ſhall not recover in Value according to that 
which ſhe loſt, but the 3 Part of the 2 Acres which remain, for 
by the Law the ought to have in Dower the 3 Part, and now 
upon the Matter ſhe is to have in Dower but the 3 Part of the 2 
s, as appears by the Book in 5 E. 3. Voucher 249. where co. Lit. 3. a bs 
the principal Caſe was, Rob. de Paris Great Grandfather, Ste- 
hen de Paris Grandfather, Ro. de Paris Father, and Ro. de Faris 
the Son ; Ro. the G. Grandfather having to Wife Maud ſeiſed 
of certain Land in Fee, gave it to Stephen and the Heirs of his 
Body, who died; Ro. the Son of St. endow'd Margery the Wife 
of St. of the 3 Part of the whole, and afterwards Ro. the Great 
randf. dy d, and No. the Father died, Maud late the Wife of 
e Gr. Grandf. brought a Writ of Dower againſt Marg. Wife 
of St. and ſhe vouch d Ro. the Son of Ro. who had the Rever- 
- fion, and there the Queſtion was, of how much Margery ſhould © 
have in Value? And by ſome, the ſhall only have Dower, ha- 
ving Regard to the two Parts which remain, becauſe the 
Dower which Maud the Wife of the Gr. Grandf. demanded, 
is higher and elder than the Dower of Margery the Wife of 
the Grandf. And N Gr. Grandf. ſurviv d SF --- 
Hen, and the Wife of S. in the Life of Rob. the Gr. Grandf. 
was lawfully endowd, at which Time Maud could demand 
nothing, yet when her Huſband dy'd, her Title of Dower is 
more worthy. And ſome held the contrary, ſ. That the Wife | ; 
thould recover in Value according to her Loſs; and a Diffe- Oo. Lit. 31. 4 bs 
rence was taken between Dower of the Wife of an Heir — 
and of the Wife of a Purchaſor; for if there be Grandfather, 79 
Father, and Son, and the Grandf. dies, and afterwards the 
Father dies, and the Son endows the Wife of the Father, a- 
FWG 
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mme ſhall not recover over in Value, becauſe the Dower of the * 
Wite of the Grandf. toll'd in Law the Deſcent as to the Free- 


hꝛold, and ſhe ſhall be in of the Eſtate of her Huſband, and fe 
ie 


* 


conſequens after the Death of the Wife of the Grandf. the 
of the Father {hall not be endow'd of the Part aſſign d to the 
Grandmother for her Dower, for now in Judgment of Law 


the Father had but a Reverſion of that Part expectant upon 


Oo. Lit. 31. b. 


an Eſtate for Life, & ideo, Dos de dote peti non debet. But in 
that Caſe the Gr. Grandf. made a Gift in Tail to Stephen, ſo 
that Maud demanded Dower againſt Margery, who was the 


Wife of a Purchaſor, and altho' Maud recover'd Dower a- 


Co. Lit. 174. 2+ 


Tel. 8. 
„1 Roll. 815. 


2 Roll. 813. > 


- gainſt Margery, yet if Margery ſurviv'd her, ſhe ſhould re- 
enter; for 


wer toll d the Eſtate which by Law deſcended, + 
but not the Eſtate acquir'd and gain'd by Purchaſe, and ſo was 

it adjudg d, and there Margery recover d generally to the Va- 

lue which ſhe loſt: So in Caſe of Exchange, each Party is a 
ſeveral Purchaſor, and each warrants the whole to the other, 
and therefore he ſhall recover to the Value which he loſes. . It 
was reſolv d, that as when the whole Eſtate in part is evicted, 
the whole Exchange is defeated; So in the principal Caſe, 
when the Eſtate of Freehold for the Life of Juſtine, which is 
but Parcel of the Eſtate is evicted in all the Lands, or in Part, 


by that the whole Exchange may be defeated by Force of the 


Condition in Law, for altho' a Reverſion expeQant upon an 
Eſtate for Life may be given in Exchange for Land in Poſ- 
ſeſſion, yet when Savage and Darſton in the principal Caſe 
were ſeiſed of the Moiety of the ſaid Manor of bury in their 
Demeſn as of Fee, and gave it in Poſſeſſion to Byſard in Ex- 
change, ut ſupra, when Juſtine entred and evicted an Eſtate for 


Life, Bufferd might enter into the whole Land which he gave 


in Exchange, for the whole Eſtate which was given to him 


_ was the Conſideration that he departed with his Land, and 


therefore when any Eſtate of Freehold is evicted from him by 
Entry or otherwiſe, he may by Force of the Condition in Law 


enter into the Land given by him: So if he in Reverſion in 


Fee diſſeiſes his Leſſee for Life, and gives this Land in Ex- 
change to another for other Land, and afterwards the Leſſee 
for Life enters, now may the other enter into his Land, be- 


cauſe the whole Exchange is defeated ; but if A. has the Re- 


verſion in Fee of an Acre of Land expectant upon an Eſtate 
for Life, makes an Exchange with B. by Deed indented, and 
gives this Acre by the Name of an Acre of Land, and not by 
the Name of the Reverſion in Exchange for another Acre; 


- in this Caſe altho B. N to have the Acre ſo given him, in 
Poſſeſſion, yet in this Caſt 


| e (foraſmuch as nothing paſt by the 
Gift of the Acre of Land but the Reverſion) the Warranty 
or the Condition can't by the Law extend to more than paſt 
by the Exchange, for they are incident and annexed to the E- 


Nate which is given, and can't extend tp the Freehold which 


was in the Leſſee ; and if the Law ſhould be otherwiſe, great 


— } : = 


*\ FF — 4 k . f | | e 
d 2 „ 1 * ! 7 
, * 


PART IV. Bus rAR D/ Cafe. 85 123 
Miſchief would enſue, for if Exchange is made of divers 
Manors, and perad venture divers Parcels of them are in 
Leaſe for Life, in this Caſe, if the Exchange ſhould be vqid 
becauſe it was made as of a Manor in Poſſeſſion, it would. a- 
void all ſuch Exchanges, which would be miſchievous, and 
there can be no Miſchief on the other Part; for when the 
Tenants for Life are in Poſſeſſion of the Land, it ſhall be ac- 
counted the Lacheſs and Folly of the Purchaſor, if he did 
not know it either by Survey or other Intelligence. But in 
the principal Caſe, by the Fine and Recovery, and other E- 
ſtates made, the Eftate which Fuſtine had was di veſted, and 
ſhe had but a Right, ſo that Savage and Darſtan who gave 
it in Exchange had an Eſtate in Fee Simple in Poſſeſſion, to 
which the Warranty and Condition in Law upon the Ex- 
change, was annex d. 4, It was reſfolv'd, that altho' Buffard 
had Notice of the Right of Fuſfine at the Time of the Ex- 
change, yet it was not material, but that afterwards by her 
Entry the Exchange ſhall be defeated, for peradventure it 
was one of the Cauſes that he would not purchaſe hwy ab- 
ſolutely, but by way of Exchange, ſo that upon Eviction he 
ſhall have his own Land again. And Coke the Attorney- 
General, and Tanfield and 'Dafton were of Council with the 
3 and Godfrey, Telverton and others with the Plains 
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Beverley Caſe of Non compos mentis. 

[ N a Bill depending in the Court of Requeſts between 
Sew Plaintiff, and Beverley Defendant, the Matter was; 
That Snow had made a Bond to the Defendant in 1 . 
= - and in the ſaid Court would be relieved, becauſe at the 
=. Time of the making of the ſaid Bond, he was Non compos 
— mentis; and this Term I mov d the Court of King's Bench 
= to have a Prohibition to ſtay the ſaid Suit in the Court of 
3 | Requeſts, becauſe the Matter was not determinable there. 
= And upon this Caſe two Points upon Argument and good 


Conſideration were unanimouſly reſolv'd per totam Curiam, 


3 1. That every Deed, Feoffment, or Grant which any Man 
Won compos mentis makes is avoidable, and yet ſhall not be 


avoided. by. himſelf, becauſe it is a Maxim in Law, that no 


Man of full Age ſhall be in any Plea to be pleaded by him, 

Y lenk. Cem receiv'd by the Law to (4) ſtultify himſelf, and diſable his 
VB . E 202. B. Own Perſon, as appears by Littleton, lib. 2. cap. Diſcents fol. 
. . and therewith agree 39 H. 6. 42. b. 5 E. 3. 70. & 35 
tier lade 5. Af. 10. And there another Cauſe is given, ſ. becauſe when 


Cr. Bl. 396 622* he recovers his Memory, he can't know what he did when 


Co. Lit: 277. 2b. he was Nos compas mentis. If the Common Law had given 
3 7 --- — *—__ a Writ of Non Sil mentis to him who has recover d his 


- Br, Entre con- Me after Alienation, certainly the Law would have gi- 


Re 


1} 
» 
* 

> 

: 
1 


\ 


* 9 z Co. 0 other Perſons is not perſonal, but ſhall bind them alſo: And as 
| 42. 
Co. Lit. 271. 
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do it: And therefore if Donee in Tail being Non comp mentis i Rolls Rey. 401, 


** 8 7 af 1 ” | <3, 
ParT-IV9 Non compos mentis 124 
or Adminiſtrators, who as Littleton faith fol. 77. b. repreſent 
the (a) Perfon of the Teſtator or Inteſtate, 2 Mar. Dyer 112. 9 Lit Sed. 35. 
agrees. 3. Privity in Eſtate, as Donee. in Tail, the Rever- 8 — 208, b, 
ſton or Remainder in Fee, Cr. 4. Privity in Tenure, as 1 


Lord by Eſcheat: And two of them which are Privies on- 


ly may diſable him who was Non comp men, and ſhall avoid 2 
his Deeds, Grants or Feoffments, and 2 not. For Privies in 
Blood may ſhew the Diſability of the Anceſtor, and Pri vies 

in Repreſentation the Infirmity of the Teſtatot or Inteftate; _ 
but neither Privy in (b), Eftate, nor Privy in Tenure fhall (03 Co. 4. 25 
makes a Feoffment in Fee, and dies without Iſſue, he in Re- Tad 48. 
verſion, or Remainder ſhall not enter or take Advantage of | 
the Daily cf the Donee : The fame Law of Lord by Eſ- 

cheat, if his Tenant being Non comp men makes a Feoffment 

in Fee, and dies without Heir, he ſhall not avoid it: Bur 

there are ſome Acts done by a Man Von comp men which none 

of them ſhall avoid, and therefore if he levies a Fine, or ſuf- 

fers a Recovery, (e) ot acknowledges a Statute or Recogni- (+) pr. Fines lev, 
ſance, neither his Heirs nor his Executor ſhall avoid ir, for W 
theſe are Matters of Record which ſhall not be avoided by a Cr. Hl. .. 
bare Averment of Von comp men for the Inconvenience which re 2, 
may thence enſue ; Alſo ſuch Averment is againſt the Office ee 
and Dignity of the Judge, for he ought not to take any Conu- 

ſans of a Fine or Recogniſance of him who is Non comp men, 

18 E. 2. Fines 120, 17 A. 17. 17 E. 3.— 1 Mar. Tit. Dun 

fuit inf etat'7. 31 E. 3. Sever Default 57. 2. It was reſolv d, 

that it being againſt an expreſs Maxim of the Common Law, (lenk. Cents 
that the Party ſhall-not (d) difable himſelf, that he ſhall not Cr. El. 398, 622, | 
have for it Reliet in any Court of (e) Equity, for that would N 294% 
be in Subverſion of a Principal and Ground in Law, d' notg. Br. Fairs 62. 


* 
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| "a Coke the K's Attorney was of Counſel with Beverley, and Remtine 53+ | 


erle the King's Serjeant with Snow. No Reader, that every Co Lit. e 


AR which a Man Non compot doth, either concerns his Life, fra atat. 3. 
his Lands, or his Goods; Alſo every Act which he doth is Br. Entry con- 


geable 47. 


either in pait, or in a Court of Record : All Acts which he Tir. Seck. 405. 


2 . r Lit. 9&8. a. 
doth in a Court of Record, either concerning his Lands or Ht-95 IN A 


Goods ſhall bind himſelf, and all others for ever; All Acts q:Rol.Rep.545 


| "Ms : : Hob. 134. 
which he doth concerning his Lands, or his Goods in pit, in . 


ſome Caſe ſhall bind himſelf only during his Life, and in: Rol. Rep. 324. 
ſome Cafe ſhall bind for ever (as has been ſaid.) But as to 9. Li" 247, bY 


21 H. 5. 31. b. 


his () Life, the Law of England is, that he ſhall not loſe his pr. Corone 


Life for . Felony or Murder, becauſe the Puniſhment of amt Corus. 


. itz. Cor. 351, 
a Felon is ſo grievous, ſ. 1. To loſe his Life. 2. To loſe — . 


his Life in ſuch odious Manner, ſ. by hanging, for he ſhall . ß. — 
be hanged between, Heaven and Earth, as unworthy of G0 Co. Lit. 41.2, 
both. 3. He ſhall loſe his Blood as to his Anceſtry (for 1930) Ic. 270. 


qe i 6e 5 193 Flow. 387. 
eee eee eee 
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1 BEVERTE TY Caſe. PART IV. 
is Poſterity alſo, for his Blood is corrupt, and he has nei- 
. __therHeir nor Poſterity. 4. His Lands. 5. His Goods; and 
in ſuch Caſe the King ſhall have Annum, diem, & vaſtum, to 
the Intent that his Wife and Children ſhall be exted, his 
. Houſes pulled down, his Trees eradicated, and ſubverted, 
Scl agb his Meadows (a) plougb d, and all that he has for his Com- 
| fort, Delight, or Suſtenance, waſted and deftroy'd, becauſe he 
| — = ſu „ N offended _ the Law ; and 
| : 6. is was, Ut ( pens ad paucos metus ad omnes perventat : 
bz Wn w_ But the Funihhment of a Man who 1s depriv'd er Reaſon 
| and Underſtanding can't be an Example to others, 2. No 
G Plow. 19. a, Felony or Murder can be committed without (c) a felonious 
; Hob. 134. Intent and Purpoſe + Et ideo dict eft felonia, quia fiert deb fel- 
e eso animo: But Furioſus non intelligii quid agit, & animo & ra- 
_ tine caret, & non multum diſtat 4 brutis, as Bratton ſaith, and 
W- - therefore he can't have a felonious Intent, Vide 21 H. 7. — 
26 Aſſ. 27. EN. B. 202. D. Stam. Pl. Cron. 16. b. Alſo for 
the ſame Reaſon, Non compos ments can't commit Petit Trea- 
ſon, as if a Woman Non compos mentis kills her Huſband, as 
_ appears 12 H. 3. Forfeiture 33. But in ſome Caſes Non com- 
(Ros a mentis may commit High (d) Treaſon, as if he kills, or 
_ = Vr. Juſt 330. Offers to kill the King, it is High Treaſon, for the King ef 
-—— '* cafut & ſalus Reipublicæ, & 8 capite bona valetudo tranfit in om- 
4 Godb. 316 nes; and for this Reaſon their Perſons are ſo ſacred, that 
h none can offer them any Violence, but he is Reus crimi- 
: nis læſæ Majeſtatis, & pereat unus ne pereant omnei. And it 
c-. a. Muſt be known, That there are 4 * Manner of Non compos men- 
tie 1. Ideot or Fool natural: 2. He who was of good and 
1 ſound Memory and by the Viſitation df God has loſt it: 
1 3. Lunaticus, qui gaudet lucidis intervallis, and ſometimes is of 
= _ _, good andſound Memory, and ſometimes Non compos mentis: 
1 | By his own AR, as a Drunkard ; and it has been ſaid, that 
—_-: - ; na is great Difference between an Ideot a nativitate, and he 
—_: who was of ſound Memory, and becomes by the Viſitation 
1 ok God; of unſouud Memory; for an Ideot is known by his 
+ -. __ perpetual infirmity of Nature 4 nativitate, for he never had 
alan Senſe or Underſtanding to contract with any Man, but 
9 de who was of good Memory and Underſtanding and able 
to make a Contract, and afterwards becomes by Infirmity or 
” -  - ©, Cafualty of unſound Memory, is not fo well known to the 
- 3 as 2 natural. Alſo an Ideot in an 4 a. 4 
0 +125.b, againſt him appear 1n proper (e) Perſon, and he who 
2 Ig . pleads beſt for him ſhall be 3 as appears in 33 H. 6. 
Br. Ideot te „ 18. h. Otherwiſe it is of him who becomes Non compos men- 
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— * tis, for he ſhall 8 by Guardian if he is within Age, and 
75,48 by Attorney if he is of full Age, but yet as to Eftates or 
| an du Gifts made by them, they themſelves by any Plea that they 
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who becomes of unſound Memory; and be the Feoffment or 

Gift made by them in Perſon or by Attorney, they them- 

ſelves ſhall pover _ iy 2 e by Action; for 

it y the Maxim, that they can't ſtultify (a) or 
ern if they ſhall avoid Things Chick 3 
they do by Attorny, they themſelves ought to ſhew that they f.. V. 203-6. 
were then Ideots, or of unſound Memory: But yet as to 123.b. Br.Faitses* - 


others, there is à great Difference between an Eſtate made E ive 53 


in Perſon and by Attorney; for if an Ideot or Non N Ie X 
mentis makes a Feoffment in Fee in Perſon, and dies, his Heir fg em 
within Age, he ſhall not be in ward, or if he dies without Br. Entry con- 
Heir, the Land ſhall not eſcheat as is aforeſaid : But if the rg: 


Feoffment is made (b) by Letter of Attorney, althe the Li: 95- ab.” 
Feoffor- ſhall never avoid it, yet after his Death as to all 5 —— 
others in Judgment of Law the Eſtate was void, and there- 

fore in ſuch Caſe if his Heir is within Age he ſhall be in 

ward, or if he dies without Heir the Land thall eſcheat, and 


eſcheat, but otherwiſe if it was made by Letter of Attorney, Dy. 10. pl. 38. 
but the Infant himſelf ſhall avoid it, but ſo ſhall not the St. ö 


280 ments, Statutes, Recognizances, Cc. ſhall bind I Antes. 124 2 5 


) 31 E. 3. Saver default 37. 1 Mar. Dum fuit infra ætatem Pert. Sd 2. 


is utterly Non compos mentis; but Acts done by him inter lu- IE ha: | 


that as well touching his Life, his Lands, his Goods, or any 

In Caſe other Thing that concerns him : When and in what 

Caſes Laches ſhall prejudice an Ideot or Nox compos mentis, 
ſome have taken a Difference between a Bar of his Right, 
aud a Bar of his Entry, for in Caſe of Bar of his Right, 

his Lacheſs ſhall not prejudice him, bur in ſuch ſpecial Caſe 

ik he becomes of . Memory, he ſhall ſne that he was 

Von compos mentis; as if a Man Non campos mentis is diſſei- 

ſed, and the Diſſeiſor levies a Eine, in this Caſe at the Com- \ 
mon Law, altho the Year and Day are paſt, yet he who was 

Non compos mentis ſhall not be thereby bound, but he may 

well enter, and that they ſay is proved by the Statute - 

fe. modo ( 7 ') levands fines, made anno 18 E. 1. which is but a (/)Co.li.26.2.b 


Declaration of che Common Law, J. that a Fine is fo high b. Plow. 369.6 @ 
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Plowd. 6. . has ſuch Right, is an Tdeot, or Von c 
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t the Fine and their but all other People of 
World "who are of fall Age, out of Priſon, and of — 
+ e 
ievy'd, 


| put not in rheir Claim by their Aion 
or Entry bn i Country within the Year and the Day, 
by which it appears, that no Lacheſs of a Man Won cum 
7 he's thall bar him of his Right. » Alſo it appears 
the Stute of 4 (Hen As, od Wh che rt 
a Man levies a Fine with Pr tions, and at the Tine 


of the Fine levy'd he who has Right is Non mentis 
and afterwards he recovers his Memory, in this 

to purſue his Action or make his — within oaks = 
he becomes of ſound Memory, and in fuch Caſe in pl 


he ſhall ſnew that at the Time of the Fine levied, he ws 
OI, Ince blavite x but if he who 
— Aar and ne- 
ver recovers his Memory, the Heir may have his Action, or 
make his Entry when he will, for he is excepted out of the 
Body of the Ac, and is not bound to make any Entry, or 

bring his Action within any Time, but the Party Mek 
If he recovers his Memory. The ſame Law if he who is be- 
ond Sea at the Time of the Fine levied and dies, there 
Heir may enter or his Action when he will, and 
in ſuch Caſe the Lord by Eſcheat ſhall take Advantage 1 

Mu compos mentis, Infancy, Impriſonment, br being beyo 
Wh - of his Tenant: For it there are Lord and Tenant, 

the Tenant is diſſeiſed, and the Diſſeiſor levies a Fine, 

the Diſſeiſee being then within Age, or Non campos — 
In Priſon, or beyond Sea, and Abe wc the Diſſeiſor takes 
back an Eftate to himfelf in Fee, and afterwards the Diſſei- 
ſee within Age, or Von compos 1 or beyond Sea, or in 
Priſon, dies without Heir, the Lord by Eſcheat ſhall take 
Advantage of every of them againſt his Diſſeiſor. So if 4 
collateral Warranty deſcends one Non mentis, 
which he might have avoided by Entry: But an Ideot 
or Non compos mentir by their Laches ſhall be barr'd of 
their Entry, and therefore if they are diſſeiſed, and the 
Diffeifor dies ſeiſtd, /it ſhall toll their Entry, but after their 
Death their Heir may e and take e ol 
the Infirthity of their Anceſtor, and his Laches which 
ſhall prejudice himſelf ſhall not rejadice his Heir of his 
; and all this appears by — Ith. 3. c. Poſh 
95. For Liuleton faith, No Laches can be adjudg'd by 
Law in him who his ho Diſcretion irr ſuch Caſe, J. ha- 
ving Regard 16 his Heir, and fo is the Difference. As to that 
which is commonly objected, that the Civil Law in this Point 
is grounded upon greater Reaſon than the Common Law, for 
by the Civil Law all Acts which Ideots or Non comp mentis do 
w thout their Tutor are utterly void, and this ſeems to ſome 


more reaſonable than the Com, Law, becaule he who is an Ideot 
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. wants Diſcretion and Underſtanding, 


that comes'/by che Act and Viſitation of God; therefore 
{ay God forbid) chat his Ac or Laches during 


that 
him: Others conceive that the aeient 


e tets with the Civil Law in this Caſe; fr 
. 3. fol. 100 ſaith, n non poteꝶ, 
ae liq” negot ium #gere, gere, qui a non Kn od <2 : Andrhere. 
dre it ſeems unteaſonable that Acts done by * he have 
0 Diſcretion nor the Uſe of Reaſon, Ou 85 Br afton faith) 
1s multni diff ant a brutis qui ratione caremhould bind them; Co. 55 PE 
nd therefore it-is (as is commonly ſaid) a great Defect in 2 
Law, chat no Tutor is aſſign d to them by Law, who may pro- d. 
den chem, and principally their Inheritance: As to that it 
maſt de known, that the Law of England has ided for 
then a Tutor, and has made Proviſion for the Preſervation 
of theic Inheritance, and their Goods alſo, and — in 
the Caſe of an Ideot, or Fool natural, for whom there is nv «Ls 
tion but that he during his Life will remain witheat 
Diſctetion and Uſe of Reaſon, the Law has given the 
pf bim, and of all that he has to the K. who (a F. N. B. 232. 
lays) is bound of Right by his Laws to defend his Subjects, 
and their Goods and Chattels, Lands and Tenements; and 
becauſe every Subject is in the K's Protection, an Idedt who 
an't defend ot govern himſelf, nor order his Lands and Te- 
nements, Goods and Chattels, the K. of Right t tohave 
him, and to order him his Lands, Goods and Chattels, and 
this, it appears, was the Common Law z;for Brinn fo. t6. who 
Note any 5 E. 1. faith, That ifany Heir is a Fool natural, 
by which he is not able to demand and keep te. his Inheri- 
that ſuch Heirs of whomſoever they hold Male er Fe- 
e remain in the Cuſtody of the K. with all their Inheri- 4 
hes) and thenee it follows that the Statute of Prerey. eg be * 
. 9. made in 17 E. 2. long Time after Briton wrote, was 33:2 3+ - 
but a 22 1 of the homer Law, and thetewith a- 2 Inff 14+ 14- 
18 . e facies 10. where ira pears by the ſaid gt 
— e Reg ; quod Rex babwbit cuffodi am teh he Moore 4 23 
2 . n ay Bere 2 4. rarentlen fine va & 
e, & moehiet eis neteſſarie fac, de cue 

e Hs & poſt mortem æbrundem let com Big 
iti gd nullatenns pr toſdem fatubt alithentar, wer id kor 
edes n+ Upon theſe Werds I obſerve divets 
1. That the Law gives the K. bur the Cuſtody of the 
Lands of che — that Ade it eontimues during the Life 

the Idevt, ye bur the Cuſtody, the K. has not the damf. Pr. wb 
exvholil. in kim, but the Freehold is in the Idest, for the 
Stite ſaye, (told pe, ran dur u dds“ oft clic bred; 
a and e e — 1A. It. 13 E. 3. Sever 

tho 


t the gtatute fays, diam terrarum yet j 
K us have as well the Cuſtody 2 the Body, and of their >. „* 


22 and Chattels as of the Lands and bther Hereditaments, 
Wada; well choſe which be has by Purchaſt, as thoſe which he Ca, Lk. 2. b. 
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3 has as Heits by the Common Law. 3. That he ought to t 
an Ideot a nairvitate, ſ. fatuus naturalis, and not by Accident 


or Infirmity, 4. That no Feoffment, Gift, Leaſe or Releaſe 
that an Ideot can make of his Inheritance, but may be a- 
voided during his Life, which appears by theſe Words, it 
gd' nullatenus por eoſdem fatuos alienentur, nec qd corum here 
des eæharedentur: Suppoſe then that an Hdeot above the Ape 
of 21 Tears, makes a Feoffment in Fee of his Inheritance 
if you ask how and in what Manner it may be avoided du. 
2 ring his Life? I anſwer, that if it is found by Office at the 
(a) Jenk.Cenr.40 Ce) King's Suit, that he was Ideot 4 nativitate, and that 
ect e. . he has alien d his Lands, then _ a Scire faciat againſt the 
2 Rol. Rep. 337. Alienees the Land ſhall be ſeiſed into the K's Hands, and 
3 Nb 20 e. thereby the Inheritance ſhall bereveſted in the Ideot, 18 E. 3, 
bo Scamf.Preroy, Ser fac” 10. 32 fl. 3. Sci fac 106. 50 * Af. 2. For the Sta- 
8 *Amea 56, b. tute ſays, qe mortem eorum reddat cam rettis beredib', which 
Br. Mr re the K. can t do, neither can the K. have the Poſſeſſion of the 

Br. Trawer de Land to his own Uſe, unleſa by the Office and the Seiſure, ſuch 

: _ 22. Conveyance made by the Ideot be deſtroy d, and that doth not 

Br. Feoffment de, impugn the ſaid Maxim of the Common Law. For in this 

| KC. 63. Caſe the Ideot in no Plea that he can plead ſhall diſable (6) 
=. or ſtultify himſelf: But all this is found by Office by the In- 
3 quiſition and Verdict of 12 Men at the K's Suit, who are not 
RP concluded to ſpeak the Truth, and ſuch Office when it is 
Hen eee found, ſhall have f Relation 4 tempore nativitatis, to avoid 

N — all mean Acts done by the Ideot, as Feoffments, Releaſes, 

. N. B. 202. d. c. and there with agree 23 E. 3. Cc. Sci fac 106. & Stam. 
Are Prerog, 34. b. F. N. N. 202. E. But notwithſtanding the Wor 
Tui Ifues;. of the ſald Aq are general and emphatical nullaten alienen, yet 
1 Co Lis 2 Ab. if he aliens by Fane, (c) or Recovery, it ſhall bind him, as 
x. Dumfuitin- has been ſaid, for the Cauſe aforeſaid, and ſo after ſuch Of- 
fur ch fice found all Gifts made by him of his Goods or Chattels, 
= geable 42. and all Bonds made by ſuch Ideot are utterly void, and after 
f. Oo 8. 5 ſuch Office found if the r 
| Se. 187. any Bond or Writing that he has made, the K. by Wis Writ 
© Perk. $29.34. (ſo long as the Office ſands in Force ) reciting the Office ſhall 
Br. Fines levice> ſend a * to the Juſtices where the Suit is commenc d: 

12 Co: 323, 14 But the K. ſhall not have the Cuſtody of the Land which an 
2.1". 48z- Ldeot holds by (d) Copy, for that is but an Eſtate at Will by 
be. the Common Law, and if the King ſhould have the Cuſtody 

: of it, it would be a great Prejudice to the L. of the Manor; but 

| yet an Alienation made by an Ideot of his Copyhald after Of- 
EY nice found ſhall be avoided, vide 13 Elia. Dyer 302. And that 
: (Mam pr. 36.4 the K. hall have the Protection of the Goods (e and Chattels 
5% of an Ideot as well as of his Lands, appears by F. N. B. 232.b. 
where he ſays, that if an Ideot who can't d, or govern 

himſ. nor. order his Lands, Tenements, Goods, and Chattels, 

the K. of Right ought to have him in his Cuſt. and to protect 

him and his Lands, Goods and Chattels; and this appears alſo 

os by the Writ in the Reg. de Ideota inquirendo, where it is ſaid, 
FOES ab. Once () ace qd J. de B. fatuus & Aden exiſt, its qdyregns, 
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OT... ; x we 
nr IV Non compos mentis. © 127 
i rh ffus terrarum, tenementorum, bonorum & cat allorum ſuor 
en, & qnod-iþſe in fatuitate ſus magnam partem — 

ww ienementor ſuor alienavit, & etiam magnam pariem 

aur & catallor” ſuor diſſipavit in exberedationem ſuam, & no- 

i præjudic e Te nos indemnitate ipfius in hac parte pro ſpi- 

re volentes, Cc. By which it appears, that by the Common 

w the K. ſhall have as great Protection of the Goods and 

Mattels of an Ideot, as of his Lands, and that as well the 
anſumption of his Goods and Chattels, as the Alienation 

F his Lands is to be remedy'd and redreſs'd by the K. to 

hom the Law gives his Cuſtody and Protection. And as af, Oo. 170. 3. 
Office found he can t alien, give, c. ſo Alienations, Gifts, 

gr. made before Office found, ſhall be avoided after Office 

hereof found, as is aforeſaid, for no Laches ſhall be ac- 

hunted in the King, nor no Prejudice thereby accrue to 

je Ideot for not ſuing of the Office before the Feoffment 

Gift. But if the Ideot dies before Office found, after his 

heath no Office can be found, for the Words of the Writ 


4 


ach — u. 
re, Et ip ſum viit & modis quibus ſuper ſtatu ſuo mel ius poteri- 
* * Poder circum 447 — Jem which EE be 
e when he is dead, and without Office the King can't 
In. entitled, 16 E. 3. Livery 30. and then the former 
not Differences as to his Lands and Goods hold. The ſame 
is Law if a Man who was of ſound Maney; e Non Stamf. Prev 
did po mentis, and afterwards aliens his Land, or Goods Fab. 
ſes. r Chattels, and afterwards by Office at the King's Suit itt 
nf found, that he was Non compos mentis, and that he has 
r 


aliened, Cc. the King ſhall protect him who can't E 


himſelf, as is aforefaid, and ſhall take the Profits of his Lands, 


* aud of all that he bad (which the K. could not do if his Ale- Dyer 26. a. 
ion or Gift ſhould ſtand) and therewith maintain him 

1s Wand his Family, but the King ſhall not take any Part of 

rex ide ſaid Profits to his own Uſe z and all this appears by the 

on atute of Prerogat. Reg. cap. 10. which was but a Declara- 

rit Non of the Common Law; [em Rex providebit, &c. Et nota | 
ull lat the ſaid Words of F. V. B. 232. that the K. is bound of Scam. Prerog. 
d: aht by his Laws to defend his Subjects, and their Goods 36, b. 2Sid 124 


Lands and Tenements, extend as well to Non 
pos mentis, as to an Ideot ; but in Caſe of Non compos men- 
lis, the K. has not any Intereſt in the Lunatick (as he has 
in the Ideot) becauſe the Lunatick may recover his Memory 
which he has loſt, and therefore in the Caſe of the Ideot, 
the Law ſays, Rex habebit Cuſtodiam, but in the Caſe of Non ,, x.:.cpg,te 
compos mentis, Rex providebit. And as, to Alienation made 
by Non compos mentis, the Words are all one as they are in 
the Caſe of the Ideot, ſ. [ts quod pred' terr' & tenementa infra 
d tempus nullatenus alienen, and therefore after the Office 
ound thereof, the Alienation, Gift, Oc. of Him who is Non 
compos mentis, are in equal Caſe with the Alienation or Gift 
of an Ideot, and the Taid Words of the ſaid Writ in the Re- 
gilter, Quia accepimus quod J. de B. fatuus & Ideota exiflit 
Or, extend as well to Non compoc mentis as to a Fool natural, x. x, 3. r. v. 


—_ „ 


TT IS. = LG. LOOSE LEES — — 
A © A — G þ 7 * * C 8 ” 
. * \ F 


1 Anderfſ. 23. a 


Moor 4. N 


Bendl. 17, 18. 
Dz. 25326-p1-164 the Eſcheator in the ſaid County 


=. . * » 9 ; * 
0 wt l * 
* 2 * 
Tv 7-4 k 
4 * . l be =- . * 
A "4 mT © 
2 
D fora 
1 


e eee dnn on ineents clique i 


A * 
5 4 * . * * 2 «4 \ * 7 2 

a — * a 8 Fn C. - . — 
W ann 8 * 1 . 
* * a 8 . n EIT - 
: Pp ., - 

* — * 


Daene ee, bre 
in ine ine Writ it is ſaid, Diligenter inquiras 
idem |. fatuus & ents fitrneone, of { fit, tine utrum 4 natid 

| oitate jus, an ab alle temore, & f ab via tempore, tunc a gut 
2 qualiter & aue ado, & flucidis gaudet ntervalls,'e 


„ 5 x U 


nav nene, & c. So that it appears that in Judgment of Law 
lun & Ideota include as well Moa compos mentis, as Heong 
4 natrvitate, and therefore they are in the ſame Caſe as tg 
the Alienation of their Lands and Tenements, Goods and 
Chartels. Hill. 28. H. 8. Rot, 401. in C. B. the Cafe was; 
In Treſpaſs Quare clauſum fregit, and cut his Trees in Pads 
22 the County of Midd per Johan Frauncis ver ſus Mill 
Holmes, the Def, pleaded, that it was found by Office before 
of Miad, that the ſaid John 
 Fraunqs was 23 Lunatick, c. and that he was ſeiſed in Fee 
of the Land in which, c. wherefore the K. ſeiſed this Per- 
ſon, and his Land, and by his Letters Patents granted 
Rule, Cuſtody and Government of the ſame Perſon and of 
his Lands to the faid Holmes, quamdiu that the Perſon was 
Junatick, to take the Profits to his qwn Uſe, and ſo juſti- 
yd, and pray d in Aid of the King, and thereupon it was 
demurred in Law, if he ſhould have Aid ox not. And it was 
adjudg'd, that he ſhould not have Aid of the K. for this Grant 
was utterly void, for the K. is bound to keep the ſaid Lunatick, 
his Wife, Children and Houthold, with the Profits cf the 
Land, and without taking any thing to his own Uſe, but all 
ro the Uſe of the Non compos mentii and his Family, and all 
this to the Intent that the k may providethat he who wants 
Reaſon ſhall not alien his Lands, nor waſte his Goods; and 
the K. after Office found, has only Proviſion, and has not 
any Cuſtody or Poſſeſ. of the Body or Lands of one Non cum 
ment, as he has of an Ideot, and he has nothing to over: 
But if the K. provides one to have Care and Charge that he 
who is Non compos mentis, and his Family ſhall be maintain d, 
and that nothing ſhall be waſted; or if one of his own Head 
takes ſo much upon himſelf, in this Caſe he is but as Bai- 
liff of him who is Non compos mentis, and ſhall be accounta- 
ble as Bailiff to him who is Non comps mentzs, or to his Exe- 
cutors or Adminiſtrators, and he can't cut down Trees but 
for neceſſary Houſebote, Ploughbote and Cartbote, and to re- 
pair ancient Pales, and all that which a Bailiff may do he may 
do, and not otherwiſe. And therewith agrees a Writ in the 
Rezifter directed to the Sheriff, Diligenter inquires utrum I. dt 
B. à natititatis ſue tempore ſemper attenus Purus Ieota exifitty 
fer d cuſtod' terra & tene mentor ſuprum in C. ad nos debe at 
t1n', an per infortun' vel alio modo in bujuſm! infirmitat geſts 
incider, propter q'd hujuſi cuſtod ad nos pertinere non debeat. 
And fo by theſe Differences annex d you will e 
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Pak 1 W. Ves emp, isn. 1288 
our Books, 18 E. 2. Finer 120. 3 E. 3. Tit. Entry con cable ar 

Gotham. 3E. Zo Formedon. — E. . 0. 10 E. RT 1353 l 5 
geit 10. and as well 32 E. 3. Scire facies 106. 17 A. 17. | 
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s toe Common Law. Nota Reader, Ideota five Ideotet is a Greek 
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and Word, and properly ſignifies a private Man who has not any 
as; 1 935 Apud Latinos accipitur for illiterate and fim- 
"ads ; ud. uri ſ e no ſtros, Noe compos mentis; Apud Ang 
WP in common peech, natural Fool: Fatwus prop dic a Falle 


UE tu 222 er primo fatur, id eft, quia 1nepte loquitur ; 
2 '05 accip bee, comp mentis, & Fetus co. Lit. 246. h 
. 15 4 . icitur 4 ſtupore, quiaſtultus eff qui 
* * 2 —. : levius eft eſſe fultum quam fatuum, ſ. 
dens, improvidus, ienorans mali & boni. In ſanii qui 
2 ratione vnn, cum impetu & furore facit. Amens, ah (4 
e eſt particula p ivativa, of yah eſt confilio & animo. 
2 mens, eſ qui non cogitat it aut loquitur, (de) eft par- 
ls privative.: IS, 17 7 as in ſanit; Arift. 7. Ethico- 
n, Amentes dicuntur o 4 natur a cher 'rationis ſolum ſen- 
n Munus exequantiy. 
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9 Andrew Ognel's Caſe. Hill. 29 


18 Holland's Caſe. 


23 Southcote's Caſe, | Paſch. 43 El. 8 


25 Drury's Cafe. - Trin. 43 El. 8 
23 Slade's Caſe. . Tris. 44 El 92 


7 9 ay 
. 3. bs. : 
IE” L . 
N & 7 - 830 
_ 0 9 * * — 0 474 p - : 
"22 % 4 * 8 Q 
2 3; bg TD VOWS - . 


+ = 
— 


* * I ; 9 
- * 


Caſuum iſtius Libri ſeries: 


1X7 Ernon's Caſe. Nich. 140 15 Elis. 

2 Bevil's Caſe. Mich. 17 & 18 El. 8 

Acliones de Scandalis, or A. | 

 __- _» , ions for Slander. Trin. 20 El. 1 

4 Copyhold Cafes. * Mich. 23 C 24 El. 2 
Mitton's Caſe. 4 oy Paſch. 26 El. 
Bozoun's Caſe. «+ 1, — 


's Caſe. ©-. » Mz 
peals and Indictments. Mill. 28 El. 
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12 Force and Hembling's Caſe: Mich 30 g. a f 
13 Hexlakendens Caſck 
14 Fulwood's Caſe. 

15 Hind's Caſe. | 
16 Boroughes's Caſe, 

17 Palmer's Caſe. 


19 Caſes of Corporations. 
8 Digby's CaſGe. F i EI. 
21 Nokes's Caſe: 5 . Trin. 41 El: . 80 
22 Sir Andrew Corbet's Caſe. Mich. 1 & 42 El. 81 


— 


24 LuttreFs Cafe. Paſch."43 El. 84 


27 Adams and Lambert's Caſe, Mich. 44 & 45 El. 1 


28 Acton's Caſe, Hill. 45 El. 1171 


29 Dumport's Caſe. _ Hill, 45 EL. 119 
30 Buſtard's Caſe. 3 Paſch. 1 Jac. Regis 121 
31 Beverleys Caſe of Non compos | 

nn. ;  Poſcb.x Jes. Reg. 123 
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